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Office for Civil Rights (OCR), the National Association for the 
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the Disability Rights Educational and Defense Fund* According to a 
final statement by the committee chairman, major findings of the 
hearing were: (1) although the OCR seeks voluntary settlements of all 
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are apparently not settled on a sound legal basis; (2) the OCR has 
moved to a good-faith standard in measuring the effectiveness of 
desegregation plans; (3) the Justice Department has taken little 
action on the nearly two dozen discrimination cases referred to it by 
OCR since 1981; (4) despite serious staff shortages at OCR; the 
offica routinely returns funds it had been allocated for law 
enforcement activities; and (5) discrimination in the United States 
continues to be a problem* (KH) 
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INVESTIGATION OF CIVIL RIGHTS ENFORCE- 
MENT BY THE DEPARTMENT OF EDUCATION 



THURSDAY, JULY 18, 1985 

House of Representatives, 
Intergovernmental Relations 
AND Human Resources Subcommittee 
OF TKL Committee on Government Operations, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 10:10 a.m., in room 
2154, Rayburn House Office Building, Hon. Ted Weiss (chairman of 
the subcommittee) presiding. 

Present: Representatives Ted Weiss, John Conyers, Jr., Robert S. 
Walker, and Richard K. Armey. 

Also present: James R. Gottlieb, staff director; Marc Smolonsky 
professional staff member; Pamela H. Welch, clerk; and Martha 
Morrison, minority professional staff. Committee on Government 
Uperations. 

OPENING STATEMENT OF CHAIRMAN WEISS 
Mr. Weiss. Good morning. 

This hearing will come to order. I know my colleagues have com- 
ments. We will proceed in any event. I am sure they will be here 
shortly. 

Today, we will conduct un oversight hearing on the Department's 
enforcement of Fed'^rp! civil rights laws. 

Four major laws have been enacted by Congress to preserve the 
precious constitutional right of equal educational opportunity. 

They are the Civil Rights Act of 1964, title IX of the Education 
Amendments of 1972, section 504 of the Rehabilitation Act of 1973, 
and uie Age Discrimination Act of 1975. 

They explicitly prohibit discrimination on the basis of race, sex, 
handicap or age by any school system or institution that receives 
Federal funds. The Office for Civil Rights in the Department of 
li^ucation is responsible for enforcing these laws. 

This is not a hearing intended to debate civil rights philosophy. 
This is a hearing about Jaw enforcement. The laws passed by Con- 
gress, and the judicial interpretations of those laws are clear in 
regard to educational discrimination. It is illegal. 

The Department of Education is required by law and major court 
orders to investigate allegations of discrimination in educational 
institutions and systems. 

The Department is further required by law to conduct independ- 
ent comphance reviews of school systems where discrimination is 

(1) 
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evident, even if the Department has not received a specific com- 
plaint. 

Wherever and whenever discrimination is found to constitute a 
violation of the Federal civil rights statutes, the Department of 
Education is bound to enforce the law. 

The Office for Civil Rights has several enforcement methods 
available. It can negotiate a voluntas' settlement. It can pursue 
enforcement through a hearing before an administrative law judge. 
It can refer cases to the Department of Justice. 

Regardless of the enforcement tool used, the Department of Edu- 
cation must ensure that the discrimination found is remedied. 

The purpose of today's hearing is to review the disposition of in- 
vestigations conducted by the Office for Civil Rights and to ensure 
that when a violation of law is found, the Department of Education 
uses the most effective methods at its disposal to stamp out illegal 
discrimination. , 

Unfortunately, the subcommittee's attempts to review the De- 
partments' enforcement performance have been hindered to date 
by the Office for Civil Rights* withholding of key documents. 

The restriction of access to the numerous documents requested 
by the subcommittee is improper, and I intend to resolve this 
access problem today. 

The subcommittee has invited Julius Chambers, the distin- 
guished president of the NAACP Legal Defense Fund, and Phyllis 
McClure of the LDF Washington office to testify. 

Also here to testify are Michael Landwehr of the Disability 
Rights, Education and Defense Fund, and Marcia Greenberger of 
the National Women's Law Center. 

We will also hear from Harry Singleton, the Assistant Secretary 
for Civil Rights at the Department of Education, and Antonio 
Califa, former Director of the Office for Civil Rights* Policy and En- 
forcement Service 

Before I call the first panel of witnesses up, let me indicate that 
we are joined by our distinguisiied colleague from Texas, Mr. 
Armey. 

Mr. Armey, if you have an opening comment to make, we would 
be pleased to hear it. 

Mr. Armey. No, Mr. Chairman. 
Mr. Weiss. Thank you. 

If Mr. Chambers, Ms. McClure, Mr. Landwehr, and Ms. Green- 
berger would take their positions at the witness table, I think we 
are ready to proceed. 

The panel is also joined by Elliott Lichtman, who is a counsel in 
the Adams case. 

I understand that Ms. Greenberger has not yet arrivec , but she 
should be here shortly. 

Before we proceed, the tradition and practice of the subcommit- 
tees of the Government Operations Committee is to have witnesses 
swear or attest or affirm what their testiinony is going to be, s. if 
you would all raise your right hand. 

[Witnesses sworn.] 

Mr. Weiss. Mr. Chambers, I think we will begin with you. 
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STATEMENT OF JULIUS CHAMBERS, DIRECTOR-COUNSEL, NAACP 
LEGAL DEFENSE AND EDUCATIONAL FUND, INC., ACCOMPA- 
NIED BY PHYLLIS McCLUKE, WASHINGTON OFFICE, AND EL- 
LIOTT LICHTMAN, COUNSEL 

Mr. Chambers. Chairman Weiss and members of the subcommit- 
tee, I thank you for the opportunity to give testimony at the over- 
sight hearings today on the Office for Civil Rights in the Depart- 
ment of Education. 

My name is Julius Chambers, and I am director-counsel of the 
NAACP Legal Defense and Educational Fund. 

These hearings are crucially important to the continual struggle 
to assure equal educational opportunity for minorities, women, and 
the disabled. 

They are essential to revitalize OCR's enforcement of Federal 
statutes that bar discrimination by education recipients of Federal 
financial assistance. 

I ask that my virritten testimony be entered into the record. 

Mr. Weiss. Without objection your prepared testimony will be en- 
tered into the record. You may summarize it or present it in any 
way that you please. 

Mr. Chambers. Thank you. 

Let me begin by underlining the importance of tlie administra- 
tive enforcement process required by title VI, title IX, and section 
504. 

It is both fair and cost-effective. Standards are applied uniformly 
and consistently, both victims of alleged discrimination and recipi- 
ents of Federal funds can expect even-handed treatment. 

Individuals may seek redress in the courts, but litigation is bur- 
densome and expensive for students, for schools, for colleges, and 
for the Federal court. 

Moreover, individual lawsuits often do not address systemic pat- 
terns of discrimination or promote systemwide or institutionwide 
remedies. 

Litigation places the burden on the victim rather than the Feder- 
al Government for enforcing the Nation's guarantee of nondiscrim- 
ination by recipients of Federal funds. 

Finally, administrative, as opposed to judicial, enforcement is far 
more effective. The threat of losing Federal money is a greater 
stimulus to corrective action than court-ordered relief. 

Fund termination occurs only after a lengthy process. The histo- 
ry of title VI proves that the actual use of the sanction can produce 
compliance where voluntary corrective action does not work. 

For example, 892 recipients were in some phase of the adminis- 
trative enforcement process between 1966 and 1978, but only 219 
actually had funds terminated. 

All but two of those 219 recipients ultimately came into compli- 
ance and had their funds restored. 

The focus^ of this committee's oversight hearings is the Office for 
Civil Riiihts' performance in carrying out enforcement of title VI of 
the Civil Rights Act of 1964, title IX of the Education Amendments 
of 1972, and section 504 of the Rehabilitation Act of 1973 

Speaking for the NAACP Legal Defense Fund, I can say that the 
Office for Civil Rights has enforced these laws and vindicated peo- 
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ple*s rights only under pressure from the courts and from advocacy 
organizations— not just the Legal Defense Fund, but the Disability 
Rights Education and Defense Fund, the National Women s Law 
Center, and countless other groups around the country, as well as 
here in Washington. r j- • • 

The fact is that the rights of minorities and victims of discrimi- 
nation are rarely popular v/ith the majority. Only when we have 
three branches of the Goverpment acting in concert to enforce nii- 
nority rights have minorities, women, and the disabled made 
progress in securing equal educational opportunity. 

For black citizens there was one brief moment in this century 
when our rights to full and equal citizenship took a moment, a leap 
fox*WEird* 

The Supreme Court had declared separate and unequal schools 
unconstitutional. Congress enacted the Civil Rights Act of 1964, in- 
cluding title VI, and the President supported an Executive enforce- 
ment of the 1964 act. , , , 

Now, civil rights enforcement is under attack by the executive 
branch of Government. That is why the Legal Defense Fund espe- 
cially welcomes this committee's attention to this issue. The taxes 
collected from all of us must not be used to subsidize discrimina- 
tion against some of us. ^ ^ -r. j 

How has the Office for Civil Rights of the Department of Educa- 
tion defaulted on its responsibility to enforce the nondiscrimination 
statutes within its jurisdiction? 

First, when OCR takes months, even years, to complete an inves- 
tigation and issue a letter of finding, justice is denied. 

When OCR takes months, even years, to negotiate a settlement, 
justice is denied. When OCR takes months, even years, to initiate 
enforcement, justice is denied. 

It is fundamental to our political system that aggrieved citizens 
be able to petition their Government for redress of grievances. 
When the Government fails to act, to answer their complaint, to 
investigate, to take enforcement action upon the finding of a viola- 
tion, justice is denied. , . , J 

One of my primary concerns is that blacks obtain the education- 
al tools to get a job, to compete in the job market, and to earn 
money necessary to support their families. . ui i 

Whether in elementary, secondary, or higher education, black 
citizens are today still receiving second-rate education. 

And, as my written testimony demonstrates, blacks are often pe- 
nalized for the failure of States to undo the long history of educa- 
tional neglect x • 

Today, as we see figures of the decreasing enrollment of minori- 
ties in higher education, in undergraduate schools, and graduate 
schools, and professional schools, we are all concerned about OCRs 
enforcement of title VI and title IX in higher education. 

As we see today the failure of minority students in elementaiy 
and secondary schools, OCR's enforcement of title VI and title IX 
becomes crucially important. 

Second, incompetency and mismanagement by OCK ma^ not oe 
unconstitutional, but they certainly affect the rights of mmonties, 
of women, and of the handicapped. 



ERLC 



9 



5 



iiie money and effort expended on misguided data collection and 
agency initiated compliance reviews, of gross misuse of precious re- 
sources, I submit that OCR^s 1984 school survey and the random 
selection of compliance review sites are gross misuse of civil rights 
compliance dollars. 

Your committee, Congressman Weiss, ought to demano that OCR 
do better. 

Third, the Office for Civil Rights settlements for civil rights vio- 
lators are often much ado about nothing. Enormou*^ resources are 
spent on factual investigations, which support findings of illegal 
conduct by recipients of Federal funds only to give way to a store 
with paper plans and promises for future compliance and future 
monitoring of compliance. 

Professionals committed to civil rights for minorities, for women, 
ajnd the disabled are leaving the Office for Civil Rights in droves. 
They see no future for fulfilling their commitment as civil servants 
to law enforcement. 

Unless this committee and this Congress demand aggressive and 
efficient civil rights enforcement, I fear tl-at we are in another twi- 
light of second-class citizenship. 

I have kept my testimony brief so that the committee may raise 
what questions it would like to pursue. I would like to conclude by 
again expressmg my gratitude to you. Congressman Weiss, and to 
the committee for having devoted your attention to this issue 
today, and paving us an opportunity to participate in these hear- 
ings. 

Mr. Weiss. Thank you very much, Mr. Chambers. 
[The prepared statement of Mr. Chambers follows:] 
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Chairman weiss and He*ibers of the Subcommittee, thank you 
for this opportunity to give testimony at the oversight hcar:^gs 
on the Office fo. CiviJ Rights (OCR) in the Departnent of 
education. Hy name is JuJiuS Charabers. Di rector-Counse J of 
the NAACP Legal Defense and CducationaJ Fund, Inc. 

These hearings are crucially important to the cor.tinuing 
struggle to assure equal educational opportunity for minorities, 
Honen.and the disabled. They arc essential to revitalwe OCR's 
enforcement of federal statutes that bar discrimination by 
education recipients of federal financial ossistunce. 
I. INTRODUCTION 

There is no better point of departure for these hearings 
than the words of Chief Justice Earl Warren for a unommous 
Supreme Court which struck down state nandatpd racial s-grcgation 



in schools: 



Today, education is perhaps the most ini- 
portant function of state and local govern- 
ments. Compul sory schoo 1 at tendance law; 
and the Qrcot expenditures for education 
bnth demonstrate our recoqn.tion of the im- 
portance of education to our democratic 
society. It IS required in the performance 
of our wost basic responsibilities, even 
service in the armed forces. It is the 
very foundation oi good citizenship. lodny 
it IS a principal inbtrufflent :n awakfnjnq 
the child to cultural values, in pre- 
paring him for later professional traininq 
ar»d in hclpino him adjust normally to his 
environment. It is doubtful that any 
child may reasonably be evpef(ed ti sucrred 
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in life If he is denied the opportunity of 
an education. Such an opportunity, where 
the state hbs undertaken to provide it, 
is a right which must be made available 
to all on equal terwa. 

To separate . . . [children] from others 

of similar sge and qual i f ict ions solely 

because of their race generates a feeling 

of inferiority as to their status in 

the community that nay affect their hearts 

and winds in ways unlikely to be "'^^^'^^ ' ' ' ; , oc . ) 

Brown v. Bo»rri of Education , 3^7 U S. '»83 (1954). 

The NAACP Legal Defense Fund has argued before the Supreme 
Court virtually every major school desegregation case since 
Brown ; Cooper v. Aaron, 358 U.S. 1 (1958); Goss v. Board of Educa- 
tion, 373 U.S. 683 (1963); Griffin v. County School Board of Prince 
Edward County , 377 U.S. 218 {196ft); Green v. Nex Kent County, 
391 U.S. 430 (1968); Alexander v. Holmes Cou nty Board of Educa- 
tion, 396 U.S. 19 (1969); Swann v. Charlotte-M ecklenburg Board of 
Education , 402 U.S. 1 (1971); Keyes v. School District #1, 413 U.S. 
189 (1973). 

The NAACP legal Defense Fund's long Involvement with 
Title VI and the Dffice for Civil Rights 

Title VI of the Civil Rights Act of 1964 was enacted to 
enforce the 14th Amendment to the Constitution and Browii v. 
Ro»rri of Education . That statute empowers the Department of 
Education to terminate federal funds from recipients that discrimi- 
nate on the b8Sis of race, color or national origin, including 
de lure segregated school systems. From the very beginning of 
Title VI, the NAACP Legal Defense Fund has devoted significant 
resources to ensuring adminiotrative enforcement of the law. 
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The Legal Defense Fund and the American Frienda Service 
Committee established a Joint task force on school desegregation 
in the 1965-1966 school year. leans of civil righta workera 
fanned out across the South to inform black parents of their 
childrens' right under Title VI to attend q formerly all-white 
school and to aasist the brave children and their stalwart mothers 
and fathers in transferring to schools in hostile and aometimes 
violent ci rcunstances . 

The Legal Defense Fund reviewed HtH-approved desegrega- 
tion plans and filed adoinist rati ve copjplaints when those plans 
were defective. He have pressed OCR to establish and publish 
uniform criteria for acceptable desegregation plans for eleraentary 
and secondary school districts and state systems of public 
higher education, as well as non -discr loinat ion in vocational 
education. He have scrutinized the iQplementation of school 
desegregation plans and joined with other organizations* to report 
Our findings,* 

Hhen the Coanittee on Governraent Operations was con- 
sidering legislation to create a cabinet-level Oepartnent of 
tducation, the Legal Defense Fund successfully persuaded both the 
Corar^ittee and ultitaately the Congress to adopt statutory provisions 
to assure the integrity and high-level r:;spons ibi 1 1 1 y of the 



^Alabama Council on Human Relations, American Friends Service 
Committee, Delta Hmistry of the National Council of Chuxches, 
NAACP Legal Defense pnd Educational Fund, Inc., Southern Regional 
Council, Hashingto.^ Research Project, It's Not Over in the South: 
School Desegregation i n Forty-Three Southern Cities Eighteen 
Years After Brown ~rHa"y 1972) . 
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dcpertwent's civil rights law en f orcener.t function. Uepertiaent 
of education Orgeniration Act, P.L. 96-88, Section 203 (1979). 

finally, when HEW and the Nixon Administration 
abandoned Title VI and declared its hostility to school deseg- 
regation, the Legal Defense Fund filed suit in 1970 to compel 
enforcement of the statute in the 17 Southern and Border States. 
Adams v. Richardson , now Adaos v. Bennett and its companion case, 
XEAl V. Bennet t , have a long and complicated procedural history. 
Although it started as a Title VI enforc s>ent case, Adao s now 
embraces Title IX of the Education Anendments of 1972 (sex 
discrimination) and Section 50A of the Rehabilitation Act of 
1973 (handicapped discrimination). 

In the face of the failure of the federal government 
to heed the requirements of these three statutes, plaintiffs 
have,over 15 years, sought and obtained major relief to revive 
OCR's administrative enforcement effort. Now the Reagan Ad- 
rainistration is asking the United States District Court for the 
District of ColuBbia to dismiss Adams end WEAL, arguing in 
pert that plaintiffs do not even have standing to challenge 
defendants' obdicatio«. of their civil rights enforcement responsibility. 
3, The iBportence of the Administrative Enforcenent Process 
1 will return to the procedural end substantive 
history of Adao^ m a moment, but before 1 do, 1 want to underline 
the importance of the administrative enforcement process required 
by Title VI, Title IX and Section 504. It is both fair and cost- 
effective. Standards are applied uniformly and consistently; both 
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victims of aJJeged discrimination and recipients of federal funds 
can expect even-handed treatment. Individuals may seek redress 
in the courts, but litigation is burdensome and expensive for 
students, schools, colleges and for the federal courts. 

Moreover, individual lawsuits often do not address 
systemic patterns of discrimination or promote system-wide or 
insti tutioi-wide remedies. Litigation places the turdcn on the 
victims rather than the federal government for enforcing the 
nation's guarantee of nondiscrimination by recipients of federal 
funds . 

finally, a'imi n i s t ra 1 1 ve , as opposed to judicial, 
enforcefflcnt is far aore effective. The threat of losing federal 
ooney is a greater stimulus to corrective action than court- 
ordered relief. Fund termination occurs only after a lengthy 
process. The history of Title VI proves that the actual use of 
the sanction can produce compliance where voluntary corrective 
action docs not work. 

For example, 892 recipients were in some phase of 
the administrative enforcement process between 1966 and 1978, 
but only 2}9 actually had funds terminated. Ml but two of 
those 219 recipients ultimately came into compliance and had their 
funds restored. 

There has been bipartisan anathema to employing even 
the threat of fund termination by initiating the adm in i s f ra 1 1 ve 
enforcement process when voluntary negotiations fail. But it is 
only the KillingncSG to use the sf irk of Title VI that makes the 
carrot - -vol untary co'T)pliance--effectivc. 
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In the early years (1964-1968) of Title VI, the real 
potential of losing federal money was enough to desegregate 
thousands of Southern schools. After the first Adams order in 
1973, OCR began initiating administrative actions against Southern 
districts whose desegregation plans did not pass constitutional 
muster. After th^- 1983 Adams order set deadlines for securing 
corapliance in pending cases. OCR took 23 cases to administrative 
Ifaw Jud-jes and referred 18 cases to the Department of Justice. 
That order generated more enforcement proceedings than had 
occured m all of the p»eviouS decode. 
II. THE PROCEDURAL HISTORY OF AOAMS v. BENNETT 

This section of my testimony summarizes the issues and pro- 
cedural history of the Adams litigation. I hope to give the 
Subcommittee o context by which it can assess the current en- 
forcement issues and problems facing the Office for Civil Rights. 

The first part explains the events that led to the filing 
of the lawsuit. The second part describes what is now known as 
the time frames for processing complaints and compliance reviews. 
The third part deals with desegregation of formerly de Jure 
state systems of public higher education. Part four outlines 

the successful effort to enforce Txtlp VI in vocational and special 
purpose schools. 

A . The Background of Adams 

In 1969, five years after passage of Title VI, federal 
funds were still flowing to obviously segregated schools in the 
South. Although OCR had terminated funds m 46 instances, its 
standards were unduly lax and permssivc with respect to both the 
tirae and substance of desegregation plans. 



13 



OCR had sent letters to 10 Southern and Border states 



finding that the states had failed to eliminate the vestiges of 
racial segregation in higher education systems. Five states 
chose sinply to ignore OCR's letter. Five states submitted 
plans, but OCR took no action. In short, even among those 
states which OCR had found in violation of Title VI, none 
had been requireo to implement "at once" a desegregation plan. 
Alexander v. Holmes County Board of Education , J96 U.S. 19 (1969) 



from state departments of education but had wholl^ failed to 
require those departments to dismantle the racially separate 
vocational schools and schools for the deaf, blind and other 
hanc'icapped children. 



and Attorney General Oohr H. Mitchell, jointly announced fi 
new policy "to miniraize the nuuber of cases in which it becomes 
necessary to employ the particular remedy of a cutoff of federal 
funds." This policy statenn*nt also revoked the previous 
Title VI deadlines for complete desegregation by the opening 
of the 1968-1969 or, at the latest, 1969-1970 school year. The 
July 3rd statement presaged virtually complete abandonment of 
fund termi nation --the teeth of litle VI. It therefore sanctioned 
the entrenched practice of public school segregation. 
B . The Time Frames Order 

From the earliest phases of the Adams litigation, delay 
and inaction in processing cases have characterized OCR's 



OCR had obtained Title VI assurances of compliance 



Finally, on Ouly 3, 1969, HEH Secretary Robert H. Finch 
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conduct, ond time frarres have been an essential port of the remedy 
ordered by the court. In pending cases where the agency had 
established a Title VI violation, OCR sought voluntary compliance 
through negotiation and conciliation not for months, but for years. 

In the seminal 1975 order the court required OCR to start 
enforcement proceedings in over 100 noncomplying school districts 
within 60 days. 356 F . 5upp . 95, 97. The order also addressed 
the disposition of future cases by requiring OCR to report twice 
a year on all instances of failure to observe timeframes in 
processing cor^.aints of discrimination filed by black citizens. 
The 1973 Adams order was affirmed, en banc , by the Court of 
Appeals for the District of Columbia, UBO r.2d 1159 (1973). 

After the 1973 rulings, Legal Defense Fund mom tor i ng 
of OCR revealed the continuing practice of xtensive delays at 
both the investigation and negotiation phase's of Title VI enforce- 
ment. We returned to court seeking further relief, and in 1975 
the district court found a repetition of the "ovcr-rel lance by 
HCW on the use of voluntary negotiations over protracted time 
periods." 391 F.Supp. 269, 271. The 1975 supplemental 
order again directed the commencement of enforcement proceediigs 
within specified tif.tc periods. 

Like the 1973 order, the 1975 order granted prospective 
relief because "MEW has often delayed too long in ascertaining 
whether a complaint or other infor.Tiat ion of racial discrimination 
constitutes a violation of Title VI." 391 r.Si^pp. 2 73 . Accordingly 
the court set out basiC time TramfG for procensmq all complaints 
and compliance reviews. 
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1. \ Leitcr of Findings (LOf) determining whether 
the recipicot is in compliance with Title VI 
was to be issued within 90 days after receipt 
of a complaint oi start of a compliance review. 

2. If a violation is found, corrective action was to 
be secured within an additional 90 days. 

3. If voluntary compliance could not be secured, 
enforcement proceedings were to be initiated 
within an additional 30 days. 

The time f rames were incorporated m a new 1976 order 
following a settlement agreement among the parties. That 
settlement followed OCR's plea of inadequate resources to comply 
simultaneously with the 1975 order and its other statutory respons- 
ibi 1 1 1 les . 

By this time (1976-1^/7) three corollary developments 
had affected OCR enforcement responsibilities. In response to 
the agency's failure to enforce Title IX, the Wjmen's Equity 
Action League (WEAL) had filed suit in \91U. This action was 
combined with Adams and national origin plaintiffs were permitted 
intervention. 536 F.2d ^» 1 7 ( 1976). The ^atimal Federation of 
the Blind was permitted to intervene to raise the issue of Section 
50^ nonenf orcenent by order of the d -tnct court on October 7, 1977 

In Drown v. Weinberger , ^17 F.Supp. 1215 (0.0. C. 1976), 
a parallel case concerning OCR's non-enforcement of Title VI in 
the northern and western parts of the country, the court 
found unconscionable and unjustifiable delays in the processing 
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or numerous cases pending doring the same period for which the 
Adaros court reached a similar conclusion for the Southern 
and Border states. As the Brown court concluded with respect 
to investigations pending at OCR, 



The Substantial delays of from one and one-half 
to eight years without bringing these investi- 
gations to conclusions, during which txne the 
school districts involved have continued 
to receive Federal financial assistance, 
violate the agency's own regulations and the 
express intent of Congress in Title VI. 
(id. at 1220) 



Similafly, with respect to districts found by OCR to have vio- 
lated Title VI, the Brown court added: 



In the twenty-six school districts here, 
compliance negotiations have been going on for 
periods of time ranging fron nine months 
to three years without success. This being 
the case, the Court is of the opinion that 
the limited discretio.^ of the defendants 
has ended and that HEW must commence to 
enforce the mandate of Title VI. (^d. at 1222) 



The Brown court fien ordered in these cases time deadlines for the 
completion of investigations and the commencement of enforcement 
proceedings, from which the government Tiled nu appeal. 



Within a year of the 1976 order it had be.ome clear 



that the agency was defaulting on the order in major respects. 
OCR had permitted the accumulation of a backlog of hundreds of 
unresolved complaints, and there were wide-ranging violations of 
the time frame requirements. Accordingly, when plaintiffs and 
intervenors again sought supplementary relief in 1977, OCR 
officials conceded their violations of the 1976 order but rejoined 
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that OCR was unable "given currently-avR. loble resources and those 
which can reasonably be expected to be made available to OCR 
in the foreseeable future, to coasply with all aspects of this 
Court's existing order and simultaneously meet it[> other ongo)ng 
civil rights enforcement responsibilities." 

The district court urged the parties to negotiate 
their differences, and as a result of those negotiations entered 
a consent decree on December 29, 1977. This terefully crafted 
agreement gave OCR ti-s to process a huge bBc'<log of cases and 
to hire end train additional staff. The basic 90-90-30 day 
time fiam^s were retained and would apply to the agency's compliance 
activities throughout the nation with respect to discrimination 
based on race, national origin, sex and handicap. 

OCR's initial efforts to comply with the 1977 conient 
decree cjet with consic*erable success. The backlog was virtually 
eliminated, despite th« heavy flow of new complaints and the 
simultaneous conduct of roore than 600 compliance reviews. 

The progress did not last. By 1980 OCR rcgre9«?ed 
again to massive delays. Eighty-eight percent (88%) of the 225 
compliance reviews were behind schedule. With respect to complaint 
processing during the period October 1980 to April 1981, the 
Letter of Finding was not issued on time for more than 60% of the 
complaints. And there remained in 1981 170 very old complaints, 
some of which had been pending bs long as nine years. 

Based on such evidence, plaintiffs a'^d intervenors 
returned to court for further relief. The governme u sought to 
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vacate the Adams/WCAL order altogether. The court rejected the 
government's motion end issued an order on March 11, 1985 
incorporating the salient provisions of the 1977 order, with 
appropriate modifications to render it more effective. As the 
court found, if OCR is "left to its own devices, the manpower 
that would normally be devoted to this type of thing, . . . might 
be Shunted off mlo other directions, will fade away and the 
substance of compliance will eventually go out the window." 

The government appealed the March 11, 1983 order, and on 
September U, 198a the court of appeals remanded the case to the 
district court for consideration of plaintiffs' standing. 
C. Higher Education Desegregation Orders 

The 1973 order, affirmed by the court of appeals, 
supra p. 8 , directed that OCR obtain plans from states that 
had formerly operated de jure systems of public higher education, 
which would disestablish the separate and unequal system 
of post-secondary educatici and enhance the historically blaci< 
colleges. The court of appeals stressed that state-wide 
measures must be required to eliminate state-wide vestiges of 
segregation in state systems of higher education. 

The plans rubber-stamped by OCR, as the court put it t. : 
the January J977 hearing, proved to be mere "pieces of paper," 
lacking any concrete promise of desegregation. Therefore, tfie 
couit ordered OCR to require the states to submit new desegre- 
gation plans. ^80 f.Supp. 118, 121. 
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Because the J97ft pJans contained wideJy different 



standards, the coort ordered OCR to publish criteria setting 
forth in clear terms the genera) desegregation requirements that 
MOuld constitute the conditions for the acceptance of new plans 
from the states. The criteria were initioJJy published in J977 and 
slightly revised in February 1978.* Inherent in them was a requirement 
that specific commitments be made by the states in the areas of fl) 
admission, (2) recruiting and retention of students, (3) the place- 
ment and duplication of program offerings among institutions, 
(ii) the role and enhancement of black institutions, and (5) the 
changes in the racial composition of faculties. 



pursue nondiscriminatory student admission and faculty and 
staff employment practices, but also that the state system as 
a whole develop a comprehensive and coordinated statewide 
desegregation plan embodying those specific affirmative, remedial 
steps which wiH prove effective in achieving significant pro- 
gress toward the disestablishment of the structure of the dual 
system and which address the problem of 'systemwide racial 
imba 1 ance . ' " 



timetables by which to measure progress toward elimination 
of the effects of the unconstitutional, de jore racial 
segregation . 

•Revised Criteria Specifying the Ingredients of Acceptable Plcns 
to Desegregate State Systems of Public Higher Education, Federal 
Register, Vol. 42, No. 32, p. 6658-666i» (Frbruary 15, 1978) 



The criteria directed "not only that each institution 



The c» 



teria further set forth numerical goals and 
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Ihc court directed that coch state be required to 
submit a new or revised plan within 60 days and OCR accept or 
reject those plans witMn 120 days. Plans from Arkansas, Florida, 
Oklahoma, and North Carolina Cofamunily CoJ leges were accepted in 
1978 and from Georgia and Virginia in 1979. 

The North Carolina four-year university system refused 
to submit an acceptable plan end was referred for administrative 
enforcement. During the time that the North Carolina matter was 
being tried before an administrative law judge. Secretary of 
education lerrel Bell accepted a plan from North Carolina in 
1982 that in several substantial respects violated the criteria 

Returning to the 1978-1979 period, OCR began investi- 
gations of seven other states which had operated de jure 
segregated systems of higher education prior to 195^t. These 
states are: Alabama, Delaware, Kentucky, Missouri, Ohio, 
South Carolina, Texas, and West Virginia. But OCR had been so 
dilatory in completing the investigations and issuing LOT's 
that plaintiffs returned to court. As a result the court approved 
a consent order in December 1980 which set a deaolins of January 
15, 1981 for issuance of all remaining LOT'S. 

In 19B2, the legal Defense Fund determined that, as 
to the first group of states, there had been loore . de f au 1 1 on the 
criteria's requireoents and on their five-yeor commitments than 
there had been ach le v ;;,nen t of what tiad been promised. And as 
to the second group of states (those receiving AOF ' s in 1981), 
Title VI enforcement was essentially at a standstill. 
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Negotiations with these states had been dragging on 
Mith no desegregation plans accepted by OCR, and yet no enforce- 
ttent proceedings had been coomenced. Jn three other states, 
OCR had accepted Jess than state-w^de desegregation plans, in 
violation of the court of appeals' mandate that there be stale- 
wide desegregation of high'r education which for nearly a 
century was segregated state-wide. 

A notion for further relief was filed in December 
1982 which led to the March 2ft, 1905 Order. That order found 
as to the first group of states: 



each . . . has defaulted in major respects 
on its plan comraitments ana on the deseg- 
rc^gation reqpi renenl s of the Criteria end 
T»tle VI. Cach stote has not achieved 
the principal objectives in its plan be- 
cause of the state's foilurc to implement 
concrete and specific measures adequ&te 
to ensore that the promised desegregation 
goals xould be achieved by the end of the 
five year desegregation period. 

With respect to Arkansas, Georgia, Oklahoma, Florida, 



and the North Carolina Community Colleges, OCR was ordered to 
riquiic a plan from each state by June 30, 1983 which would 
reasonably ensure that all goals of their 1978 pUn were met no 
later than the fall of 1995, or to commence enforcement proceedings 
no later than September 15, 1963. Other relief was orde- for Virginia. 

As to the second group of states--Pcnnsyl vania , Texas 
and Kent ucky --OCR was ordered to obtoi" plans which "fully conform 
to the Criteria and litle VI." with .corect to the th rce o*. her 
states in the second group--Wpst Virginia, Missouri and Oelaware-- 
the court fou^d that theie had been no showing of "system-wide 
imbalance' and that tUe plans atrcpti-d frorr thoi,e i^iatfs ronpiled 
with Title VI. 
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Resolution of the compliance status of these von iS 
states awaits OCR's evaluation of their progress in achieving 
full compliance by the requisite d^tes perti.-nt to 
each plan and the Legal Defense Fund's evaluation of the 
states' plans. We are now er.gaged in that work. 
0. Vocational and Special Purp ose Schools 

Shortly after the filing of Adams , OCR announced its 
intention to lauch a compliance progr8.Ti with respect to state- 
administered schools, but it took no such steps until ordered 
to do so by the district court two and a half years later. 

In the course of ♦^'.e litigation, OCR 
submitted information about 205 vocational schools, 
28 schools for the blind and deaf, and certain other schools for 
the mentaMy handicapped adninistered by state education agencies 
in the 17 Southern and Border States. OCR had no enroll^en^ or 
faculty data by race for these schools, with the f^^ception of 
32 vocational schools in Louisiana, seven of which .ere over- 
whelmingly black and 25 of which were overwhelmingly whiU-. 

In its decision of February 1973, the court noted these 
Louisiana statistics and concluded: "Many of the schools 
operated by state departments of education are obviously segregated. 
The district court ordered OCR "to implement without unreasonable 
delay an enforcement program adequate to secure Title VI com- 
pliance with respect to vocational and other schools administered 
or operated by State Departments of Education sufficient to assure 
their compliance with Title V!, incluJinq reporting and on-site 
rev lews . " 
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Among the segregated schools that still existed nine 
years after passage of Title VI were: the Louisiana State Schorl 
for the Deaf, the Louisiana State School for Deaf Negroes, the 
Louisiana State School for the Blind, the Louisiana State 
School for Blind Negroes. Although these institutions were in 
presumptive non-co«pl lance , it tool the plaintiff.' notion for 
further relief and the 1977 consent order to get OCR to csove . 

The 1977 consent order required OCR to: 

1. conduct compliance reviews in previously identified 
segregated special purpose and vocational schools; 

2. conduct statistical surveys of the special purpose 
and vocational schools which had never been in- 
cluded in OCR's nornnl data collection of enroll- 
aent in elementary, secondary and post-secondary 
institutions; 

3. develop and publish compliance standards for vo- 
cational education schools. 

By 1979 OCR had essentiallv complied with this part of the Adams 
order . 

111. CURRENT COMPLIANCE PROBLEMS 

A- Performance on Adams Time frames 

The normal Adams time frames for complaints provide 
(1) 15 days for acknowledgment. (2) 90 days for investigation and 
issuance of the LOF. (5) 90 days to secure corrective action, and 
(4) failing voluntary compliance. 50 additional days to take forma! 
enforcement action. Compliance reviews have the same deadlines 
except that there is no acknov. i rdgmen t st,,gf>. 
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Tor nore coopltx cases, OCR may "except" up to 205 
of all complaints and 20!! of all reviews and take up to 120 more 
days. These cases fit within the exceptional tiae franes. 

Provided here are the highlights of our recent analysis 
of OCR's compliance with the time frames for processing 
conplaints and coopliance reviews initiated in Fiscal Year 1983 
and Fiscal Year 198^. 

1. Nationwide for all conplaints, OCR failed to 

issue the LOF on tine in 2ti% of the c-ses in FY 1983 
and 185 of the cases in FY 1984. 

2. Looking just at the conplaints m the exceptional 
category where OCR has 120 days longer, 33S of 
the LOFs were issued late in FY 1983 and 11% 
were late in FY 1984. 

3. The nationwide averages mask large variations in 
acetmg tine frames among regional offices. For 
example, in FY 1983 for both normal and exceptional 
complaints. Region VIII (Denver) issued 83 LOFs, 

915 of then on schedule, but Region X (ScattleJ issued 
40 LOFs, 585 of them on lime. In FY 1984 Region II 
(New York) issued only 605 of 104 LOFs due on 
time. Region V (Chicago) issued 955 of 220 I OF ' s 
withm the time frames. 

4. Only slightly nore than half of all compliance 
review LOF's were issued timely: :?25 in FY 1983 
and 545 m FY 1984. 



BEST COPY AVAILABLE 




ERIC 



2.9 



25 



^. Large disparities among rrQiOnal offices m 

meelirg LOT time francs also occurred for com- 
pliance reviews. In FY 83, Region III (Philadelphia) 
with ^6 LOT due dates met only llS on time, while 
Region IX (San Francisco) with 46 LOF due dates met 
85S on time. In FY 8A . Region X (Sesttle) with 
6 LOF due dates, raet oniy \1% on ti(r.e, wut 
Region Vll (Kansas City* with 29 LOF due dates met 
90S on time. 



B . Dillon County School District 12, South Carol ina 

One of the nore egregious exsnples of OCR's malfeasance 
in recent years is the Assistant Secretary for Civil Rights' 
refusal to take enforcewent action against Dillon County School 
Di£,trict #2, despite having found the (district in violation of 
Title VI on three different occanions beginning as long ago as 
1977. 



The elementary and secondary schools of Dillon County 



School District #2 historically operated under de jure segregation. 
On the basis of a May 1977 conpliance review, on Decerabcr 27, 1977, 
OCR issued a Letter of Findings which determined that Dillon 
County School District J2 "is not in corapliance with Title VI" 
because of the district's ability grouping practices, OCR con- 
cluded that : 



The district has assigned students to regular 
classes in a discriminatory manner which has 
resulted in racially identifiable/racially 
isolated classes at th* following schools: 
Cast Elementary, Stewart Heights Elementary, 
Gordon Elementary, Maple Junior Migh, J,V, 
Martin Junior High, and Oillcn High, 






26 



In October 1979, OCR conducted a ?econd Title VI 
conpllancc review and determined that Dillon County School District 
#2 continued to be out of compliance with Title VI because of 
the district's ability grouping practices, concluding that "the 
assignment of students to regular classes has resulted in 
racially identifiable classes at the Ea-.t Elementary School, 
Gordon Elementary School, Maple Junior High School, and 3.V. 
Hartin Junior High School." 

On Dune 6, 1980 the Director of OCR's Region IV, 
wrrte to the Dillon County School District #2 Superintendent 
stating : 

Our visit on October 1, 1979, resulted in 
Our finding your school district still in 
non-compliance with regard to assignment 
of students to regular classes in the 
following schools: East Elenentary, Gordon 
Elementary, Maple Junior High, ond 3.V. 
Martin High Schools, . . . Because the 
tirae available to the Regional Office staff 
for negotiation under Adans v. Cal i f ano 
has been exhausted, this is to advise you 
*hat unless plans axe presented to us to 

csolve these issues within 20 days of the 
date of this letter, we shall forward your 
file to Our Washington Office with a 
reconmendation that appropriate enforcement 
action be initiated. This could result in 
tertainatxon of Federal financial assistance. 

On 3une 9, 1983, Assistant Secretary Harry Singleton 

wrote to the Dillon County School District #2 Superintendent 

stating that a third Title VI coopliancc review conducted in 

February 1982 "found that there were still a number of racially 

identifiable classes" and "that 64 of the total 231 classes in 

the district were rac.ally identifiable (27. 7X)." Assistant 
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Secretary Singleton concluded that "OCR has been unable to secure 
voluntary compliance by June 9, 1983, the date set by the court 
in Adams for processing unresolved cases for enforcement." The 
letter stated thnt the case will be referred "to the Department 
0*" Justice unless an acceptable remedial plan is provided to 
OCR within ten days from the date of this letter." 

On June 23, 198>, Assistant Secretary Singleton wrote 
to Assistant Attorney General William Bradford Reynolds requesting 
that the Drpartwent of Justice commence judicial proceedings 
against Dillon County School District #2. 

Eleven months later on Hay 2i», 198A, Assistant Attorney 
General Reynolds wrote Assistant Secretary Singleton stating 
"we have concluded that no further action by this Department in 
this matter is warranted at this time." 

Now Bore than a year later. Assistant Secretary 
Singleton has refused to take the alternative enforcement route 
by issuing a notice for an administrative hearing. OCR takes 
the position that once it "had completed its investigation and 
referred the matter to tne Department of Justice, OCR had dis- 
charged its duties under the law. . . ." Motion To Dismiss, 
Adams v. Ben nett . 

Under the Title VI regulations, OCR has two enforcement 
options: referral to the Department of Justice or referral to 
an administrative law judge within the Department of Education. 
The Assistant Secretary is not absolved of his duty to enforce the 
law simply because the Department of Justice declined to act on 
a matter he referred. 
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Hr, Singleton has refused to act on a staff recommend- 
etion that he sign a Notice of Opportunity for Hearing. 

What IS even more inexplicable about Hr . Singleton's 
obstmancy regarding Dillon #2 is that OCR i_s taking enforcement 
action against DiUon School District #1 for the identical viola- 
tion of Title VI, The only procedural difference between these 
two cases is that Dillon #2 was sent to the Department of Justice 
and Subsequently returned, whil^ Dillon #1 was referred initially 
to an administrative law judge. 

C , Inaction On Three Other Cases Returned By The Oepirtment 
of Justice 

Three other casos originally referred to the Department 
of Justice hove been returned to OCR, In each case, OCR found 
that the complainant had been discriminated against in employment 
on the basis of sex. The Assistant Secretary's refusal to 
act Ofi these cases has left these complainants victip>s of 
bureaucratic ping-pong and with no remedy for d i srr iminal ion . 

The three cases &nd the dates of their referral to 
the Department of Justice and the^r return to OCR are as follows: 

Case and Docket No. Referral to DOJ Return to OCR 

Halcolra-King: Harlem December 8, 1983 february 2ft, 198ft 

College Extension 

#02-83-2007 

Anna- Jonesboro Community June 23, 1983 March 5, 1984 

High School, District #81 

#0ft-78-00ft3 

Dayton Public Schools June 23, 1983 August 9, 1983 

#15-76-0070 
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IV. SELL-OUT SCTTLEHCNTS 

Discussed here ere three settlements in Title VI coses 
where OCR accepted remedies and p'omises of remedies that fall 
far short of constitutionol and statutory standards to cure 
de jure racial segregation. Two are pupil assignment cases. 
The third concerns the imposition of a teat for college graduation 
where the state hss failed to upgrade traditionally black schools. 

Since 1977 OCR has effectively been out of the school deseg- 
regation-business, liRited to doing investigations for the 
Department of Justice. The Eagleton-Biden amendment prevents 
OCR, but not the federal courts, from requiring busing to a 
school other than the school nearest the student's home. Prior 
to 1981 OCR had to refer school desegregation cases after it 
found a violation to the Department of Justice if there was to 
be a legally sufficient remedy. 

The Reagan Justice Department has refused to follow 
Supreme Court law in school desegregation cases, choosing instead 
to negotiate voluntary magnet school plans despite little reason 
to believe they will be as effective as mandatory plans. in 
two Phoenix, Arizona cases, OCR has opted to negotiate its own 
magnet school plan, effectively capitulating to the Justice 
Department's position. 

A . Phoenix Elementary School District #1 

The Office for Civil Rights found Phoenix Elementary 
School District #1 (PESD) to be in violation of Title VI with 
respect to the assignment of black and Hispanic stu^ients to the 
District's schools. 
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Two Supreme Court decisions, Columbus Board of Education 
V. PenicJ< t U.S. ( 1979) and Dayton Board of Education v. 

Brinkwon , M U.S. 526 (1979), state the legal standard to be 
applied in school segregation cases when districts are no longer 
required as a matter of state law or official policy to maintain 
segregation. Two questions are relevant: (1) Did the school 
district, prior to Brown v. Board of education , 5i»7 
U.S. usy (195A) operate a dual school system for black and/or 
Hispanic students'^ (2) Has the school district which operated 
a dual school system affirmatively acted to desegregate its 
schools adequately and abandoned those practices which might 
perpetuate or reestablish dual schools'^ 

From Hay 1985 through February 198ii, OCR unsuccessfully 
sought to obtain PESD's voluntary compliance with Title VT. On 
February 24, 1984, OCR issued its Letter of Findings. 
1. The Findings 

Until 1951 Arizona state law required the segre- 
gation of elementary school students of the "African race." OCR 
concluded that PE5D had, prior to the 1953-1954 school icar, 
an official policy of operating de jure segregated block schools. 

OCR further found that PESO had failed to meet its 
letjal responsibility to remediate to the maximum extent feasible 
the remaining consequences of segregation. In particular, PESO 
violated its "af f i r mot i ve responsibility to see that pupil 
assignment policies und school construction and abandonment 
practices »are not used and do not serve to perpetuate or re- 
establish the dual school system.'" DaVton , 443 U.S. at 538-39. 
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The three formerly de jure black chools remained 
"overwhelmingly" black un»il the late 1970s. While PESP'c black 
student population has never risen above 235», black enrollment 
at these three schools consistently averaged BOS or more 
through the 1975-1976 school year. One of the original de 
.mre schools renaint a majority black school today. In the thirty 
years since Brown » none of the three &b lur e b]ack schoolj nas 
ever had a significant number of whites. 

Another indication of intentional segr-gation was 
PESD's retention of block faculty at tormerly jure black 
schools. Through the 1977-1978 school year, PCSD continued its 
practice of assigning over 705 of all black terchers to thc^e 
schools which contained almost entirely blacks and Hispt>iiics. 
Until the late 197Ds» more th -n 50% of all black teachers uere 
assigned only to the three fo nerly de jure black schools. It 
was only when Emergency School Aid Act (ESAA^* funds were denied 
for the 1977-1978 school year that PESO m^de ar.y serious effort 
to integrate black teachers throughout the District. 

OCR also found that PESO utilized neighborhood 
zone lines and optional zones to keep black students in pre- 
dominantly black schools while facilitating whites' avoidance of 
those schools. Despite the zones drawn as part of PESD's "d<. seg- 
regation" plan in 1953 and zoning decisions mac*^ after 196(J, the 
three formerly d^ jure black schools and an additional school whi«~i 
had become na;ority block remained overwhelmingly black. PESO 
did not strictly enforce zone attenddnce, thereby exacerba*^ ing 
segi egat ion . 
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Major opportunitiea for desegregation have been 
missed by PESO. The Board decided against construction of 
middle schools which would have facilitated integration. Loss 
costly proposals for magnet schools have not been acted upon. 
2. The SettloBont 

OCR spent nearly four years investigating PESO, 
made four on-site visits, conducted an extensive review of 
documents, interviewed over *D0 witnesses, and contacted or 
visited virtually every agency and organization within Phoenix 
with information relevant to the investigation. After making 
detailed findings of illegal conduct, OCR negotiated an uncons- 
cionable settlement that employs none of the remedies that are 
constitutionally required to uproot the vestiges of the de Jure 
school system. 

"The measure of poat- Brown conduct of a school 
board under an unsatisfied duty to liquidate a dual aystem is 
the effectiveness , not the purpose of the actions in decreasing 
or increasing the aegregation caused by the dual system.** 
(Emphasis added) Dayton , 443 U.S. at 538. The legal remedies 
available to a court in a case involving de jure segregation are 
extensive. In Swann v. Charlotte-Mecklenburg Boar d of Education, 
402 U.S. 1 (1971), the Supreme Court emphasized that school 
authorities must use whatever techniques are necessary--rezoning, 
pairing, "satellite" or island zoning and pupil transportation 
(busing)--to achieve the greatest amount of desegregation practicable. 
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The settlement which OCR accepted contains no 
wandalory provisions that will change the status quo. The 
plan proposes a »ath/comput©r/science magnet school for Bethune 
Elementary, one of the formerly de Jur«> black schools, but this 
is the only concrete commitment. Even that coraroitwent is qualified 
by references to "budgetary constraints." Other magnet schools 
and special programs to further desegregation are only to be 
"considered," with no cJates for implementation. 

PESO will develop a three-year plan for improving 
academic achievement for all races and a plan to enhance 
employees' skills is part of PESD's commitment to improving the 
Overall quality of the schools. 

Other sections of the settlement merely recommit 
the school district to what is already in existence and a prion 
have not brought about the change necessary to dismantle the 
vestiges of dual schools. For example, the Gifted Students 
Program, which affects only ^% of each racial and ethnic group, 
will continue. Those pupils ore transported to a special, inte- 
grated learning center, but thp remaining 91% of the students and 
their schools remain unchanged. PESO also includes its intra- 
district transfer policy, but for the first time PESO is providing 
transportation for those wishing to transfer. This may help inte- 
gration, but no figures are provided to show that transfers will 
have a substantial impact on the racial composition of the schools. 

The plan gives great emphasis to 16 proposed or 
existing district -wide integrated student activities, which PESO 
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believes will encourage Integra t ion>>8pel 1 1 . bees, music 
•ppreciation take-home kite, and picnics. All these programs 
have been rejected by federal courta as adequate desegregation 
Measures to satisfy the duty to eliminate the dual system. 
6. Phoenix Union High School Diatrict 

Aa in the elementary school district case, the Phoenix 
Union High School District (PUHSD) operated a aegregated high 
achool for black atudente prior to 1954. But unlike the elementary 
achool case, neighborhood schools for PUHSD would have produced more in- 
tegration than the open enrollment policy conaiatently maintained by the 
achool board. It waa PUHSD's maintenance of the open enrollment 
policy in the face of clear knowledge that the policy was in^ 
creasing and perpetuating racial aegregation that led OCR to 
find the district in violation of Title VI. 

The open enrollment policy was brought to an end 
by private litigation against the district. PUHSD was re> 
quired to operate a closed-zone attendance ayatem and to imple- 
ment an Ethnic Transfer Pol**y under which student transfers 
would be allowed if they improved deaegregat ion. 

OCR concluded, however, that the court order resulting 
from the lawsuit did not incorporate certain commitments aa 
to future action on attendance zone linea, implementation of th? 
ethnic Transfer Policy, ir.ter-district transfers and educational 
programs. Although litigation had resulted in significant pro- 
gress, OCR found those steps insufficient to eliminate the currsnt 
effects of paat discriminatory actions. 
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OCR accepted a settlement which coaoits PUHSD to 



take future actions with regard to student attendance patterns 
and educational program offerings that wall increase rac loJ /e thnic 
baJanre a«ong the District's schools. OCR has the option to 
assess these octions for possible adverse irapact , but if it dis- 
agrees with PUHSD. DCR is liiaited to filing its objections within 
3D days. There is no cq«ait«ent to seek cnforccraent action 
if PUHSD takes actions which fail to comply with Title VK 



pro^raas, economic incentives for the t^thnic Transfer Polic\. 
improved academic achiencnt for all students, and a series of 
Immediate and future implementation provisions. Because the 
settlement modifies PUHSD's policies affecting student assignment, 
the District wanted the settlement to be port of an order of 
the Vderal district court. 

Consequently, DCR referred PUMSD to the Deportment 
' iu«^tice on April 22, 1985. ond a nonth later the Civil Rights 
: ..sirn simultaneously filed suit acainst PUHSD and entered into 
a o sent decree. That decree adopts most of the DCR settlement 
ti puts the Civil Rights Divison, not DCR, in charge of moni- 
toring itf implementaton. Only if the Justice Department does 
not object to future actions of the school district under the 
decree will PUMSD be able to implement the act ion withot't court 
approval. In other words, PUHSD can get away with anything, as 
long as it has the Justice Department on its side. 



In addition, the DCR settlement lists several magnet 
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Even more significant is the limitation of the decree 



to four years, or the end of the 1988-1989 school year. If 
PUHSD demonstrates that it has made good raith att- mpts to 
iiRplcment the decree, it can then apply to the court for unitary 
status and teroinate the decree. Otherwiss, the deciee will 
rccain in effect for three more years, at which time it will 
be dissolved pernanently, irrespective of whether the District 
has actually eliminated the last vestiges of the de jure school 
system. 

C . The Board of Regents of the University System of Georgia 
This case concerns the imposition f a test as require- 
ment for obtaining a diploma from Georgia's four-year colleges and 
universities when the University System continued to operate a 
racially separate and unequal system of public higher education 
and knew that the test would have a racially disproportionate 
effect on students in th three traditionally black institutions 
(TSPs). 



racially biased or whether it ought to be required for college 
graduation. Rather, the issue is whether the University System 
of GeorgiG (USG) violated Title VI by withholding diplomas from 
students attending the TBI's when xt had not eliminated the 
separate and unequal education at the TBI's. In effect, black 
students were being penalized for the state's illegal conduct in 
depriving them of nn equal education. 



The issue here is not whether the test itselt is 
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The Regents' Test was made a degree requirement in 
1973, three years after OCR first notified Georgia that it was 
in violation of Title VI and ..as under an offirroativ- duty to 
eliminate the effects of past discrimination. In the saoe 
year. 1973, a federal court found one of the TBI's to be 
-acadetticolly inferior" to the traditionally white institutions, 
use set the original cutoff score, again with the knowledge of 
Its racially adverse mpact. In 1978 USG raised the cutoff score, 
again with knowledge of its racially adverse lapact. 

Furthermore, OCR found that U5G perritted a remedial 
program at one TBI that was the least intensive and briefest 
in the Systen where test results should have required one of the 
strongest programs. 

U5G attributed disparities m pasi> rates between black 
and »*hite colleges to differences among institutions in 
curriculum, course content, grading standards and English require- 
oents-all factors within the control of USG officials. But 
OCR found that when students who are sioilarly qualified at 
entrance, as Deasured by Scholastic Aptitude Test (SAT) scores, 
are compared, it is the type of inst i tut ion--predominan t ly white 
or prcdODiiantly black--that affects student performance on the 
Regents' Tett. 

The standard courts have utilized m evaluating 
educational testing which has a disproportionate racial impact 
and the relief they have awarded should provide OCR the basis 
for settling the USG case. In Lorry P. v. Riles , 495 F . Supp . 
9/6 (N.O. CaJ. 1979 ), afTd, No. 80-^027. slip op. (9th Cir. 
Jan. 28. 1984), the district court found intentional segregation 
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of bJack students m educob!** nentalJy retarded classes and 
enjoined the state fron further use of the test until the court 
was assured that the test was not raciaUy biased and wouJd be 
adainistcred so as not to have a discriminatory lapact. Jn 
Debra P. v. Turlington , 474 F.Supp. 2Ut^ (H.D. fJa. 1979) rev'd 
in part , on other grounds , 6^4 r.2d. 397 ( 5th Cir. 1981) the 
court enjoined the use of a test for high school graduation m 
florida until black students hao attended de<;egregated schools 

for 12 years. 

Under those applicable leg?l standards, OCR should 
have required USG not to deny diplonas based or. the tesfr as 
long as the state namtamed unequal educational opportunities and 
inferior reraedist i on progrc^=>s at the TBI's. To require renediation 
alone is to continue penalizing students at the TBI's for the 
inferior education the state offers at those institutions. 

T>ie scttienent which OCR accepted was premised on 
the understanding that USG would "intnedi atel y and vigorousl)** 
implement improved practices and procedures for the Regents' 
Test, as well as relatecJ mstrjction, at the TBI's. Although 
students who fail the test will be provided r-ne<iiation and mstruc- 
tior^ on test-taking techniques prior to their retal<sng the test. 
USG can still Hivhhold diplomas to students at TBI's who are unable 
to pass 

Georgia renains under a concoruant obligation to ncc» 
fui:> U'. coT-it-.r>ts :r the slat^-widr plan for .J i -.ng-.t i inq 
thr de ^iir '.)Slen of public higher educolion. a*^ 
required by the March 24. 198J ordrr m Adams v. Be 1.1 . 
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V. DATA COLLECTION TO ENSURE COHPLIANCC WITH CJVJL RIGHTS LAWS 

The Oepartoent of Education Organization Act, § 203. c.l auth- 
orizes the Assistant Secreta-y "to collect or coordinate the 
collection or data necessary to ensure compliance with civil 
rights laws within the jurisdiction of the Office for Civil 
Rights.- 

A. The Elep entary and Secondary Civil Rights Surveys 
Since 1966 OCR has collected school enrollcaent and 
other data by race, and subsequently by sex, disability and 
English-language proficiency. In 1979 OCR conducted the first 
comprehensive survey of vocational schools. (The history of 
the OCR 101/102 and the OCR 203 is set forth core fully in 
Appendix A to this testimony.) 

The Surveys are essentially a nanagenent tool to assist 
in selecting school systerai> or institutions for agency - ini tia ted 
compliance reviews. With limited resoirces and thousands of 
school systecs. OCR should target tho^e recipients with the 
highest probability of compliance proMecs (as reflected in 
statistical reports^. 

Historically the OCR r>urvrvs were designed to collect 
data for federal compliance purposes but with a miniaum of 
burden to local and state officials who were asked to provide 
the numbers. In order to strike the appropriate balance between 
those two goals, OCR would have to sui^ev a sanple of respondents 
in each biennial survey so that Over the course of several surveys 
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every school systen would be included at least once. That 
peraitteo OCR to have a universe, or census, from which to 
select sasples. 

That appropriate balance was struck in the 1978/1980/ 
1982 survey cycle. The vociferous opposition to OCR's contro- 
versial surveys died down, and respondents becaoe accustoned to 
the regularity and predictability of the OCR 101 and 102. 

For the 198^ Elenentary and Secondary School Survey, 
OCR chose to abandon the accepted, rolling sanple of the universe 
of districts and adopted a stratified, random sample of 
districts. Large systems could sample schools within the 
district. This aethodology was adopted over the strenuous 
objections of the Council of Chief State School Officers and the 
NAACP Legal Defense Fund. 

These two methodological changes are sufficient to impair 
the utility of the data. (See Appendix A for a fuller dis- 
cussion of the aajor consequences of the 198i survey design.) 
Because of the change m the s;»fliple. the universe will rapidly 
becone out of date, thus necessitating a census of all districts 
by 1990. America's public school enrollment, especially the 
ethnic character of students in the large districts is simply 
too fluid to maintain a relatively constant universe for sampling 
purposes. 

The sub-38«pling option for large districts means 
that thousands of students are simply not counteo in the survey. 
In the past, OCR sumned the enrollment in each school to get 
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the total enrollment for the district. That capability is now 
lo*^t. For corapliance purposes, OCR cannot compare schools that 
do coRplete the survey with the total district enrollment an 
order to tell whether students are segregated by race, sex or 
disabil 1 1 y . 

^' T>^e Vocational Education Surve y 

The 1979 Vocstional Education Survey was administered to 
10,631 schools consisting of comprehensive high schools, area 
vocational centers, and junior and community colleges. This was 
a survey of the universe of public institutions which offer voca- 
tional training. The Carl D. Perkins Vocational Education Act, 
P.L, 98-524 § 521, defines vocational education as "prograns 
which are directly related to the preparation of individuals in 
paid and unpaid employment . . . requiring other than a baccalaureate 
or advanced degree." 

The Office for Civil Rights was mandated by the March 
11, 1983 Adams order to conduct a vocational education survey 
in 1984 comparable to the 1979 Survey, that ir a universe of public 
institutions. Instead, OCR chose to sample 7,450 public 
and private vocational schools. 

The survey results are of highly questionable utility 
for compliance purposes. First, it yields incomplete information 
about schools thst are related to each other by virtue of adminis- 
trative control. By selecting some schools, but not others, 
the survey ignores feeder-patterns, that is the assignment of 
students to vocational schools based on the pupil's residence or 
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attendance district. Second, the survey sample included inst.- 
tutions which would never be selected for review, thus rendering 
impossible any statistically adequate national estimates of 
enrollment by race, national origin, sex or handicap in various 
levels of vocational instruction. 

1. Because vocational education is administratively 
organized in a different manner than elementary and secondary 
eJ-ication, a saBjple will fail to include ell inforraation relevant 
to deker«ining compliance problens. A simple example should 
Illustrate this point. 

In Delaware most precol legiate vocational instruc- 
tion IS offered in separately organized vocational school dis- 
tricts to which students from elementary and secondary districts 
are sent on a full-time or shared-tine basis. The New Castle 
County Vocational Technical School District, serving Wilmington and 
New Castle County, operates three schools. Delcastle Technical 
High School and Hodgson Vocational High School are predominantly 
white. Howard Crreer Center is predominantly black. In order 
to make an adequate assessment of any pattern of minority, female 
or handicapped enrollment in this district, all three schools 
must be considered. The 19BA sample our' ey included only Delcsstle 
and Howard. 

Keep in mind that the purpose of the survey is to 
select sites for OCR-ini t la ted reviews. If OCR lacks a complete 
picture, how can it chose one site over another? How can it 
tell where the highest likelihood of compliance problems is'' 
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If the sample had picked up Ho<Jg< o- ^w^fal High Sctiool 

rather than the Howard Career Center, l^e idcial conposition of 
vocational schools would look entirely different than it is. 
Indeed OCR admitted in the description of the proposed survey 
that "no predictive model has been developed to identify insti- 
tutions that pose the highest likelihood of civil rights violations 
Therefore, the sampling design has not been stratified on this 
bas 1 s . " 

2. Schools which Simply did not belong in the sample 
were nevertheless included, a fact which reflects poorly on 
the competence of OCR. To cite some of the most obvious examples. 

a. Bob Jones University, Greenville, South 
Carolina, has been ineligible for federal 
funds Since 1967 due to its racially dis- 
criminatory policies. 

b. McGraw-Hill Continuing Education Center, 
Washington, O.C., is a correspondence 
school that deals with its students only 
through the mail. 

c. The Educational Institute is not a school at 
all but pi.,vides materials to individuals and 
organizat ions. 

d. Bannekcr Model Academic High School in the 
District of Columbia is presumptively not a 
vocational sc ^ol . 
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e. Georgetown University, American University, 
and George Washington University ha~dly 

fit the definition of vocational schools. 

f . Associated Hennonite Bible Seminaries in 
Elkhart, Indiana provides professional 
training f^r leadership positions in 
HennOnite Churches, not vocational education. 

g. Moody Bible Institute, Chicago, Illinois, 
received the survey form although there is no 
program title or code for Biblical studies. 

OCR completes a small number of vocational education 
compliance reviews each year: kl were closed in Fiscal Year 1983 
and 20 in Fiscal Year 198^. In the four-year period between surveys, 
the agency may complete 100 to 120 vocational reviews. Therefore, 
any survey should be constructed in a manner which best targets 
the most suspect from a civil rights perspective. Surveying 
schools that clearly are inappropriate and omitting others that 
would provide a more complete picture of vocational education 
jurisdictions is going to waste investigative resources. Consequently, 
these reviews will do little to remedy sex, race or handicap dis- 
criminat ion. 
VI. COMPLIANCE REVIEWS 

Although the najor part of OCR's workload is driven by 
complaints of discrimination, agency - mi t la ted reviews have 
historically been used to address broader and systemic discrimina- 
tion issues that typically are not raised by complainants. The 
precise number, location and issue of compliance reviews is 
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discretionary. The selection of institution and school 
districts has been based on survey data indicating compliance 
problems, as well as other sources of information. The number 
of reviews conducted in any one year or any one region is generally 
inversely proportional to the number of complaints received. 
When there is a high number of complaint receipts, compliance 
reviews decline. Conversely, the number of revi.ws initicted 
will increase when complaints decline. 

There are two contemporary problems with OCR's compliance 
reviews which merit this Subcommittee's attention. One is the 
random selection of compliance review sites. The second is 
increasingly narrow scope of compliance reviews. 

Both issues raise serious questions about OCR's claim that 
compliance reviews permit targeting of resources on "compliance 
problems that appear to be serious or national in scope" (FY 
1985 Annual Operating Plan, /i8602. Federal Register, Vol. 49, 
No. 2liU December 13» 1980 and that compliance reviews are more 
cost effective than complaint investigations.* 
A. Randoft Site Selection 

OCR initiated an experiment m Fiscbl Year 1984 of 
selecting sites for compliance reviews at random. Three Regions 



OCR s compliance activities for FY 81 were projected to cost 
$32,000 per review)^ with a projected total of 
363,000 individuals benefitted. On the other hand, complaint 
investigations were projected to cost $27 million (or $13,000 
per investigation), benefitting a projected total of 143,000 
persons in 1981." Affidavit of Assistant Secretary for Civil 
Rights Hftrry Singleton, August 16, 1982, p. 34, in Adams v. 
bell. — 
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(n, in, and IX) Will use random site selection exclusively, and 
two Regions (VI and VII) will use random site selections for 
half of their reviews. The other five regions -all employ the 
traditional means of targeting compliance re/iews. FY 85 
Annual Operating Plan. 

The only rationale offered for this experiment is "to 
determine the relative effectiveness of o statistically random 
conpliancr review site selection with the traditional forra of 
site selection. . . Noworre, at least in a publically 

available document, has OCR explained why it is necessary to 
conduct this expcriraent. 

Random selection contradicts OCR's claim that 
compliance reviews target resources on problems that "appear to 
be serious or national scope." OCR's computer generates a list 
of recipicits from which regional officials select a district 
or institution. Once having selected a site, the regional office 
then choses an issue, but that issue way not necessarily be 
a problem at the selected site. It almost amounts to blmd 
selection. The Assistant Secretary has ordered a study of the 
random site selection experiment, the results of which have not 
been compiled. 

One thing does e^eem clehr. If compliance review sites 
are randomly selected, OCR will not need any Survey data' to 
select institutions with a high probj^bility of compliance problems. 
Thus random site selection may be the rationale for eliminating 
or curtailing data collection. However, an internal study. 
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the Survey Validation Study, which eitempts to correlate the 
findings of compliance reviews with the survey data reported by 
schools ond school districts tends to verify the utility of 
the Surveys as a management tool. 

While random site selection is hardly calculated to 
address serious or national problems, it may be one way of dis- 
tributing compliance reviews more evenly among regional offices. 
OCR publically proclaims its attempts to achieve a geographically 
balanced compliance . . . program" (FY 85 Annual Operating Plan, 
supra, p. 39 at 48603), but compliance review starts were not geo- 
graphically distributed. As Table 15 from the Year-Cnd Report for 
FY 1984 shows, 240 of 287 compliance review starts in FY 1983 
were in half of the regional offices and 146 of the 212 starts 
in FY 1984 were in four of the ten regional offices. 

Table 15 

COMPLIANCE REVIEW STARTS BY REGION, FISCAL YEARS 1983 AND 1984 
FISCAL REGIONS 



YEARS I II III IV V VI VII VIII IX X 

1983 16 39 37 75 5 36 9 12 53 5 287 

(5X) (14X) (13X) (26X) (2X) (13) <3X) (4X) (I8X) (2X) (lOOX) 

198A 7 42 34 n 7 27 29 8 41 6 212 
(3X) (20Z) (16X) (5X) (3X) (13X) <I4X) (4X) (19X) (^r) (lOOX) 

Office for Civil Rights, Year End Report for Fisca? Year 1984. 

2. The increasingly narrow scope of OCR compliance 
reviews is apparent from the Legal Defense Fund's nomtoring. 
One example will demonstrate this trend. 
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On December 23, 1981, OCR Region 111 ( Phi 1 add phi o ) 
notified the Appogumimink School District (Delaware) that it 
would conduct a litle VI, litle IX and Section 506 conpliance 
review. Three years later the sane Regional Office notified 
Loudon County School Division (Virginia) of a Title VI review 
of the Gifted end Talented Piogram, the Prince George County 
School Division (Virginia) of a Section 50<» review of raamstreaming 
of handicapped students, and the ShikeUemy School Division 
(Pennsylvania) of a Title IX review of home economics, industrial 
arts, health and physical education programs. 

OCR contends that the Adams time frames have forced 
It to scale down reviews m order to increase compliance with 
the coorfb order. footnote supra , p. 39- However, OCR has not 
claimed the extra time period. The "exceptional" category for any 
compliance reviews m either fiscal Year 1983 or I98ii further- 
more, the Adams time frames arc triggered by the date of ttic on-site 
visit, not the prior date when the recipient is notified of the 
review and asked to provide information relevant to the review 

A more plausible explanation for the increasingly 
narrow focus of compliance reviews is not the Adams time frames 
but the Supreme Coirfs decision in Grove City College v. Be) I . 
Prior to that decision, a university or school system's receipt 
of federal funds for a.>y purpose brought the entire entity withm 
the scope of Title Vl, Title IX and Section 50ii . Since that 
decibion. OCR ffiust narrow its jurisdiction in compliance reviews, 
OS wfll as complaint investigation-,, to discrete parts of entities. 
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It IS on Jurisdictional ly safe grounds where the giftrd end 
talented progrsm, the handicapped program and the vrcationaJ 
education prograo directly receives federal money. 



an institution-Hide or aysten-wide review of race, aex or handicap 
discriaination. Fearful of challenge tc its Jurisdiction, OCR 
has been forced to retreat into evidentiary battles 3ver what 
•^program or activity" received federal assJ^tance. 

Two enforceaent actions taken aa a result of 
compliance reviews demonstrate lay point. 

Heckle 'rg County Public Schools (Virginia) 
was found in violation of Title VI because of its ability grouping 
practices m nominally desegregated achools, which practices 
OCR found to b© educationally unj jat if labie and to ~ suit in 
racially identifiable claases. OCR initiated administrative 
enforceaent proceedings againot Mecklenburg, but an administrative 
law Judge dismissed ;he case on Grove City grounds. 



similar cases or will embolden other recipients to challenge 
OCR's compliance review activity even though the achool districts 
in qjestion receive thousands, even millions of federal dollars. 

Picke ns County, South Ct 'olina, is a second case 
in point. Here, OCR found that the achool district had violated 
Title IX becauae it aasigned students to ae x -segregated physical 
education classes. An odaini strsti ve law judge dismissed this case 
on the grounds th«^t although the district received S2 oillion in 
federal eosistance, none of it was earrorxed for physical education. 



Since the Grove City deciaion, OCR must forego 



That deciaion will deter OCR fron proceeding in 
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TO: 



FROM: 



Tbonss Burns 

Office of IntergovernocQtal «Qd InteragftQcy 
Aifairs, U.S. Depertnent of Education 

Willian F. Pi«rce V 

Council of ChieflBoSt« School Officcra 

Phyllia McClurc M 

HAACP Legal Defense and Educational Fund, Inc. 

Office for Civil Rights Eleaantary and Secondary 
School Civil Rights Survey (101 and 102) 1984 
and propoaed Vocational Educatiou School Survey 



DATE: July 2, 1984 

Thia aeoorandua aeta forth the Joint recoaaendation of 
the Council of Chief State School Officers (CCSSO) snd 
the HAACP Legal Defenae and Education Fund, Inc. UDF) 
regrrdinc the Office for Civil Righta* (OCR) plans for 
conducting in 1984 both the Eleaentary and Secondary 
School Civil Rights Survey (101 and 102) and the 
Vocational Education School Survey (203). The 
a^aoranduB ia coapriaed of three acctiona. The firat 
section is s brief explsnation of the background of 
cheae surveys so thst the conteuporsry issues oay be 
teen iQ their hiatoricsl perspective. The second 
section deals with OCR's originally snnounced plsns for 
both surveys snd the objections of CCSSO snd LDF. The 
third snd Issn section describes CCS30 s snd LDF s 
joint recoaaendstion to the Depsrtaent for the 1984 
survey and the rstionale for those recoaaendations . 

The intent of this aeaorsndua is to set the policy 
fraaework for a Depsrtaental decision on the conduct of 
the two civil rights surveys in 1984. The policy 
decision, however, is necessarily influenced by tiae. 



EdncHtim 

...asGOod * 
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Although notice of these eurveya wee given by Februtrj 
15, 1984 es required by the Pt^erwork Reduction Act, no 
lln«l survey deelgn has been approved by the Depertaent 
or by the Office of Msnsgeaent end Budget me of the 
dstc of thl« aeaorsndua. We ere now juet two aonthi 
«wey froa t ho eerlleet echool opening in the United 
State and five months away froa the projected reporting 
data of aid-Hoveaber for achool officiale to coaplete 
t>i «urvey forae. 

I* Historic al Background of the OCR 101 aad 102 aad 
the OCR 203 Survey T 

A. The Eleaentary and Secondary School Civil Right* 
Survey (OCR 101 and 102). 

1968-1974 > The OCR 101 and 102 survey was 
conducted annuslly and on s national basis fron 
the 1967-1968 school year. During these years. 
Title VI of the Civil Rights Act of 1964 was the 
only statute enforced by OCR. In 1968, 1970, 
end 1972 (the "even" years survey), OCR's data 
collection covered approxiastely 8,000 school 
systems and 70,000 Individual schools. The 
saaple aothodology was such that the larger a 
school district's enrollaent, the higher its 
probability of inclusion. This sssured that 
ther* was a very high coverage of alnority 
pupils in the United States. Although these 
'even' year surveys did not literally cover 
every school district in the uation, they w»re 
Stat istics lly constructed so as to pernit 
projections of the universe of school districts. 

In the "odd- years (1969, 1971, and 1973) a 
aaaller seaple of spproxiaa t ely 3,000 school 
districts and 35,000 achools was drawn froa the 
universe (or census) of school districts 
surveyed in the "even" yesrs. 

In 1974, another saall survey of 3,000 school 
districts was conducted based on a randoa saaple 
drawn froa the existing universe of districts. 
The randoa saaple focused on districts of "high 
Interest" while at the saae tlae peraJtting 
national statistical projection capability. 
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Two b*tic iurvey ln«trua«nt« vers d«»lgnod snd 
rtssixxed baslcilly the tftae froa 1968 throu<b 
1974s 

1. th« School Syit«a Suanirj Report (101); 

2. the Individual School Ceaput 
Report (102). 

Once a school district w« • eelacted for tha 
•urray, every individuel school in that district 
ves covered, the 16i iora provided date thet 
vss not neceeeerily repeeted or supported by 
indiTidusl acbool data. In other words, the two 
foraa were designed to cospleaeat esch other and 
to provide liaited verification of data. 

1976 . The 1976 Survey eaployed a aucb different 
aethodolojy. OCX now had enforceaeat 
responsibility for Title IX of the Educstion 
laendaents of 1972 and Section 504 of the 
* X«hsbllitation Act of 1973. In order to obtsin 
bsse line data on feasle end dissbled students, 
OCX bad to conduct a census of every district in 
the country. The result we. that 101 we. sent 
to ell 16,000 school syateas . In sddition, 
3,600 district* received the 102 foras. The 
3,600 districts were selected by s weighted 
rsndoa sanple that concentreted still on high 
laterest" districts, yet aaiatained the 
cspability of providing state-by-«tate snd 
nstionsl projections. 

Tba 1976 aurvey was undoubtably the aost aasslve 
civil rights survey of Aaerica's schools ever 
conducted, snd it crested an enoraoua political 
furor. Every school systea was asked to report 
dsta on the 101 fora, and school districts and 
schools were aaVed for <!«ta by sex and hand.csp 
which the federal goveraaent had never asked for 
before. In the wake of strong opposition froa 
educators and Congress, the 1976 survey wae 
csncclled only to be approved sfter a change of 
course by the Ford Adaiaistration doe to strong 
protests froa civil rights groups. 1976 is the 
Isst year In which a census of every district 
V4S tsken in one survey. 
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1978-1982 . In thle period, cbe 101 tnd 102 
•orT«7 vts cbsnftd from an annuel to a biennial 
aurver. Tbe aorveye conducced In 1978, 1980 and 
1982 differed marksdlr from cbelr predeceaaora 
In contenc and aaapllnf meSbodolot7* Fever 
dlacrlcca vere aurYejed and fever queacions vera 
aaked. Tbla reduced burden reflected a 
decreaaad need for baaeXlne data becauae cbac 
Inforaatlon vaa aTellabXe from cbe 1976 aurvey. 

Tbe aampllnt metbodoloty for tbe cbrea eurveye 
waa different from cbe 1976 aurTey. Tbe general 
mechodology vaa dealgned co collecc daca from 
cbree cacegorlea of dlacrlcca OTer a 
cbree-aurvey cycle ao cbac OCl'e daca needa 
vould be aaclafled and reapondenc burden would 
be reduced. BuC cbe mecbodoloty alao fuaranceed 
tbac over cbree aurveya* OCX would aclll collacc 
daca acaclaclcally eufflcl«inc co projecc a 
unlverae. Tbla acbeme obvlaced cbe need co 
conduce e "cenaua" aurvey in one year yec aclll 
gave OCK cbe ablllcy co draw samplea of 
dlacrlcca from e unlveree. Fuc anocber way, OCR 
irould aurvey every acbool dlatrlcc over 300 
enrollmenc ec leaac once li? chree cyclea. Ic 
cberefore bad cbe dace Ic needed for compliance 
purpoaea, Ic epreed cbe raapondenc burden over 
cbree aurveya In a elz-year cycle, and Ic 
racalned acaclaclcal concrol over a unlvcrae of 
dlacrlcce from vblcb Co drav aaaplea. 

Tbe eaapllng metbodology uaed In tbe 
1978/1980/1982 aurveya covered cbree baalc 
cacegorlea of dlacrlcca. 

Cacegory 1 - Tbla Included 1,700 dlecrlcca of 
"blgb Incereac" t.o OCR and Co cbe DeparcaenC of 
Juaclce, and cbeae acbool ayaceaa were aurveyed 
each year. 

Cacagory 2 * Tbla repreeenced approzlaacely 
1>700 acbool dlacrlcca In order Co obcain 
acaclaclcal projecclona (e.g., bandlcapped, 
and alnorlcy acudanca) wblle providing 
acate-level and naclonal-level eaclaaCeJ of all 
protected groups (1 . e .,. protect ed by 
Congreaslor.ally enacted civil rlgbta atatutea). 
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C«t«goT7 3 - This ctttgorr includtd th« 11,550 
of th« 16,000 school districts vhose enrollnent 
ezcesdsd 300. ^7 subtracting Category 1 (1,700) 
and Category 2 (1,700) districts, (a total of 
3^400), froa 11,550 and diYiding by threa 
survays, laft an astisatad 2,717 districts in 
C&tagory 3 to ba survayad in each y««r 1978, 
1930 and 1982. 

Tba othar advantsga to tha thrae-survey , 
siz-yaar cycla was that it astsblishcd soaa 
reliability and predictability for respondents. 
Soae school systeas k&ev in edvence that they 
vould have to respond to OCK*s dets requests 
every tvo years. Other districts with 
earollaents ia excess of 300 knew they would be 
surveyed et leest once in six yesrs. 

The 1978, 1980 and 1982 OCR Surveys were 
conducted without any incident. The-1978 survey 
was edainistered to 6,0*9 districts end 54,000 
schools. The 1980 survey ves edainistered to 
5^000 districts snd 51^000 schools. The 1982 
survey vas coitpleted by 3,129 distriwte snd 
29,000 schools. A pettern had been 
eatebllehed. OCZ his hsd no different dats 
needs, and in fsct, hes reduced snd siaplified 
dats requests eech year. 

8. The Vocational Zducetionel School Civil Eights 
Survey (OCX 203) 

Pursuant to the 1973 Ordex in Adaas y. 
Richardson , OCR was required to establish a 
coapliance progrsa for vocetional institutions, 
including a statistical survey of such schools. 
A 1974 survey of spproxiast ely 1,400 eres 
vocational schools was conducted. 

Plaintiffs sought s Motion for Further Relief in 
AdSBS which ultiaately resulted in the Consent 
Order of Daceaber 1977. A 1979 survey of 10,600 
vocstionel education schools, including sree 
vocational schools, coaprehensive high schools 
and juaior or coaaunity colleges was required by 
thii Consent Order. It was the first OCR survey 
of these schools as providers o£ vocational 



BEST COPY AVAILABLE 




55 



• dacatlon. CoMunlty collegia had raportad data on 

?Jf^?n;°V;"^''*^"!^!* «choola had raportad on 

th« 102, but navar had thasa Inatltutlona reported 
vocatlonal-apeclflc atatlatlca to OCR. 

Tha 1914 glaaanta ry and Secondary School Civil 

*!*M*lf^L^*^l.*°*' Voc ational Educeti on Srhnnl 

Civil Rlfote 5arYcy » ■ 

orijinel propoeel for the 101 end 102 Su-vey in 
19B4 ebeadoned the eurvey etretegy of e rolling eeaple 
of the oniveree of dietricte employed in 1978/1980/1982 
aad adopted e etretified rendom ee»ple of dietricte 
Sub-ee.pling of echoole within lerge echool eyeteae'vae 
elso propoeed. The 101 eurvey inetruaent vould be 
unchenged. but there voold be aodif icet ione of the 
echool-level fora. the 102. Tha 3L984 eurvey vould 
Include 3.500 echool dietricte end epproxiaetely 21,000 
ac ooole • 

wJ^'^J'^'L''"^"* conduct the Vocetionel Education 
Survey in the eeae yeer beeed on a eeaple of 
•pprosiaetely 5,000 echoole drewn froa three different 
types of inetitutione — coapreheneive high echoole, 
erae vocetionel t.entere end junior collegee. 

The propoeele vould heve the following aejor 
coneequences t 

1. There ie no provieion for the preeervetion of e 
eeapling freae in the future. Thue after a few 
eurvey cyclee, the current data (whose oldest 
eleaente date ifroa 1978) will be out of date, 
oca will therefore, heve to conduct e ceneue 
eurvey eoaetiae in the 1980»e in order to updete 
the cniveree of protected cleee enrollment 
counte. Ve believe OCR and the Depertaent of 
Educetion will regret the choice of the randoa 
saapla deeign it nov propoeee. a netionwide 
eurvey of the univeree in one yeer ie infinitely 
aore burdeneoae then epreading it over three 
eurvey cyclee end, ae was deaonetrated in 1976, 
will generete greet politicel outcry ebout 
federal peperwork. 
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Oaltslon of the high Interett dl»trlctt will 
reduce the co^^llence v.lue of « 5« •Jj^* , J", 
And the Dep*rtnent of Justice. OCR Regional 
Offices will no longer hive dtts for dietricte 
they «onitor. The Depertaent of Justice which 
bss the court-ordered monitoring 
responeibilities for specific school districts 
vill siailerly Isck coaplisnce inforaation upon 
vhicb it hes coae to rsly. 

Sub-fteapling of schools within Isrge districts 
reduces ths utility of the survey dste end 
reduces the coversge of alnority students st no 
«pprecisble reduction of respondent burden. The 
ssapling of every third school in the Isrge 
districts vould not essure svsn en edequste 
esaple of eleaentsry (or secondsry) schools, 
espscislly if it were done slphsbe ticslly . 
There would further be no totsl district counts 
for districts included in the strstified rsndoa 
ssaple becsttse thst inforastion is not collected 
on the 101 district-level fora. The nation z 
large school systeas typicslly generste dsta by 
centrelited coaputer progrsas designed wall in 
edvence to produce inforaetion to meet their own 
end the stste's requireaents. OCR s dats 
requaets sre s sasll psrt of the total . Data 
are generally stsndardited in all achoola. To 
••k every third achool to collect different 
inforaation actually cauaea aore probleaa for 
large diatrict adainiatratora . 

, Changea in the queationa aaked on the 102, no 
aatter how few, coae auch too late thia y«ar. 
Therefore, there ia little liklihood that 
diatricta will be able to provide the data. 
Diatricta that have been included in peat 
aurveya and anticipate responding in 1984 have 
their data collection aystaaa geared to collect 
the nuaber of pupila diaciplined, not the nunbcr 
of diaciplina incidenta , aa OCR propoaftd. The 
.Ue holda true ior the pupil aaaignnent 
queation which aake for claaaroon data for two 
grad«a. aa oppoaed to the one grade foracrly 
aaked. 
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3. Tht conduct of both surveys in the seae year 
creetei eo uoreesoosble iocreese in burden for 
the coQpreheosive high schools that sre required 
to complete both the 102 sod the 203. 

6. The sampling strategy for the 203 Is 

f uodaaaotelly fleved. Asoog msoy other defects, 
the seapllog design Ignores some mejor civil 
rights coBpllenca Issues in vocstionel 
•ducetlon. As or^glnelly conceived, the survey 
would yield very little useful dsts for OCR. 

III. The Recomaendetlon of the Council of Chief State 
School Officers snd the NAACP Legal Defense" 
Educational Fund . 

Our joint proposal hsa been aet out In s letter to 
Secretsry Bell» Msrgsret Webster of the Education 
Department, and to Joaeph Lackey of the Office of 
Management and Budget. (Se^ Attachementa) 

In oaaence* our propoaal calla for OCR to: 

1. Dae the 1982 101/102 aurvey inatrument 
previously approved by CEIS and 0MB for the 1984 
aurvey ; 

2. Dae In 1984 the aurvey aampling deaign that vaa 
auccesafully uaed In 1978» 1980 and 1982; 

3. Foatpone the Vocational Education Survey until 
198i. 

The ability of atate and local achool ayatesa to 
cooperate with OCR'a data collection depends on the 
predictability and regularity of the aurvay. The 
aix-year* three aurvey cycle Juat concluded atruck ac£ 
equitable balance between reapondenta* burden and the 
Department*8 civil rlghta enforcement reaponslbilltea . 

The 1982 aurvey forma and the prevloua aampling 
strategy have already been approved by the Dlviaion of 
Education Information Hanagement» the Office of 
Management and Budget and the CCSSO Committee on 
Evaluation and Information Syatema. Tbua» clearance 
could be expedited so that tae time achedule for 1984 
daca collection and return of the forma could atill be 
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net. Bttcsutte OCR*s clatrtoce packtget (SF'83) htv« not 
beta Approved, the use of the exittiog forme end prior 
aethodology is the only fettible tlterottive tt this 
let* dett. 

OCB'» prioclpel r-tiooele for it» proposed etretified 
rtodoa ctmple is thet 0MB hss required the Depsrtaeot 
to reducs "burden hours* for its surveys, including the 
101 end 102. let, we heve been repeetedly told by the 
0MB clesrence officer end by offlcisls of the Division 
of Educstion Informetion Msnsgensnt thet the Depertnent 
hss elrssdy met its gosl for "burden hour" reduction 
end thet OCR is under no nsndete to reduce "burden 
hours" for the 101/102 Survey. We fell to understend 
why OCR continues to srgue thet it must redesign the 
esaple in order to comply vith OMB's requirement. 

As we hsve etteapted to show, OCR's proposed surveys 
for 1984 would greetly incresse respondent burden not 
only for this yesr but for the future. 

We do not believe that either OCR or the Department hes 
given us s full and fsir heering on this iaportsnt and 
potentially controversial issue. A meeting with the 
Under Secretery would serve thet purpose. 
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Mr. Weiss. Mr. Landwehr. 

STATEMENT OF MICHAEL E. LANDWEHR, LEGISLATIVE ANA- 
LYST, DISABILITY RIGHTS EDUCATION AND DEFENSE FUND, 

Mr. Landwehr. Mr. Chairman, and members of the subcommit- 
tee. 

I am Michael Landwehr, legislative analyst of the Disability 
Rights Education and Defense Fund. 

On behalf of DREDF, I would like to thank you for the opportu- 
nity to testify today on this very important matter. 

Mr. Weiss. Mr. Landwehr, would you pull the microphone just a 
little closer to yourself. 

Mr. Landwehr. Yes, sir. 

I would like first to provide a context for my testimony by re- 
counting some of my own experiences with education discrimina- 
tion as a disabled child and adult. 

I became disabled when I was in the seventh grade, and received 
home tutoring until I was able to attend school. The Chicago school 
district would not allow me to attend any school in the city, except 
one designated for the "physically handicapped." 

Although my parents argued to get me into a "regular school," I 
jas forced to enroll in the Jane A. Neil School for Handicapped 

I had to be carried onto the inaccessible bus to be transported 
out of my neighborhood to a school where I could not use -ny own 
wheelchair, but an inappropriate model provided by the school 

The bathrooms were inaccessible, and I had to be carried in and 
out of the bathroom I was subjected to physical therapy which in- 
cluded painful shock treatment applied to my legs and other tor- 
turous procedures long since abandoned as counterproductive. 

My eighth grade education there would not prepare a -tudent for 
fourth grade, much less high school. 

Nondisabled students also attended that elementary school. They 
had "lassrooms beyond the locked doors at the end of a hallway. 
Ihey had separate buses, separate entrances, separate bathrooms, 
a s^arate lunchroom, and a separate recess area. 

The onlv time I saw that part of the school was when I had to go 
there to deliver an invitation to a Christmas pageant, and it was 
trightening for me to enter this forbidden zone and face the stares 
ot students niy own age who had never had any interaction with 
cnildren who had disabilities. 

This was 1957. There were no laws then to protect me from the 
segregation and the ostracism, the inappropriate education and 
services. 

Last year, 1984, I returned to that school to talk with students 
about disability cml rights. I was appalled to discover that stu- 

Ti^!?? n^'"^ ^^"^^ ^^^^^^"^^^ respects. That door at the end of 
the hallway was still locked. Why has the Department of Education 
not mvestigated this school? x^uv,an«ii 

When I graduated from ejsrhtb grade, I dreaded attending the 
one and only high school in Chicago that would admit disabled stu- 
dent. Spalding High School had a reputation of being institutional, 
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a warehouse that prepared students to live in nursing homes and 
State institutions. 

Two vears ago, the Department of Education held hearings on 
Public Law 94-142 and they chose Spalding as a site to hold those 
hearings because they knew that the school was accessible. 

When it was pointed out to them that this was a segregated 
school and the disability community objected to holding hearings at 
an inaccessible school, the Department changed the site of the 
hearing, but they never did any investigation of why the school 
was segr^ated, why it was the only high school in Chicago that 
children who were disabled were being sent to. 

My friends who attended that school came home crying at the 
end of their first day. Many of them did end up living in nursing 
homes. One of those students is a cousin of mine who has lived 
with her parents since graduating, and now they are no longer able 
to take care of her, and she is moving into a nursing home. 

Educators expected nothing more of her. 

Mr. Chairman, we are training our disabled children to become 
tax consumers when we could be training them to become taxpay- 
ers. 

Hundreds of thousands of us remain incarcerated in this country 
in nursing homes, in State institutions, at a great cost to the free- 
dom and dignity of the individuals, also at a great cost to a tax bur- 
dened society 

To get me into an integrated public high school, my parents up- 
rooted the family and had to move out of the city 60 miles away, 
where I was allowed to attend a small town high school. I had to 
crawl onto a bus every day for 4 years. I had to be carried up the 
three steps to enter the school. I had to be carried by classmates up 
and down two flights of stairs several times a day, because the 
school refused to arrange my class schedule, move classrooms or 
provide any physical modifications to accommodate my disability. 

They would not even widen the doorway so that I could get into 
the bathroom. I had to crawl or be carried in. 

It would be difficult for me to convey to you the sense of humilia- 
tion and degradation a young teenager feels, asking to have to get 
down on his hands and knees to be able to get a high school educa- 

No one had ever attended that school in a wheelchair before. The 
principal expressed doubt, but, to his credit, he allowed me to try; 
and, although it was a 4-year struggle, I did get through, and the 
best thing I learned there was how to function socially in an mte- 
grated setting 

I had wanted to attend college, but could get no information 
from the high school regarding vocational education programs. The 
principal and superintendent told me there were no such programs, 
and I ended up working in my community for 4 years before I was 
able to go to college; and then my choices were limited. 

Like most disabled students in the early 1960's, I went to the 
University of Illinois in Urbana, IL. There was a separate set of re- 
quirements for disabled students. We had to take an exhaustive 
battery of psychological tests to see if we were properly adjusted to 
our handicap. 
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We had to pass rigorous physical endurance tests, to see if we 
could push our wheelchairs around the campus. 

No motorized chairs were allowed; nor were we allowed to have 
anyone assist us by pushing us up the steep ramps. One student 
who had a progressive neuromuscular disease died because the 
strenuous pushing hurried the deterioration of his muscles. 

We were forced to take four semesters of physical therapy which 
was monitored by an instructor who cracked a bullwhip to spur our 
participation. 

One student suffered a broken pelvis at the hands of an overzeal- 
ous therapist during a stretching exercise. 

Our social lives were monitored, counseling was imposed at the 
pleasure of the rehabilitation center. We paid a high price for the 
right to attend college. 

In 1973 Congress passed section 504 of the Rehabilitation Act 
prohibiting discrimination based on disability, and we have made 
much progress toward int^ation and participation in society. 

The University of Illinois has changed many of its discriminatory 
practices, but having a law is not enough. Spalding High School 
shll exists in Chicago, and disabled students are still bused there. 
The law needs to be enforced. 

In 1980, a disabled child in Barrington, IL, was preparing to 
attend high school in her community but her parents were told 
that she would have to attend a special school in another county. 
The parents filed a suit with OCR. The school district dug in its 
heels, OCR sat back on its haunches, and the disabled student was 
denied a free appropriate education. 

Not until she was half way through her senior year in a private 
school did OCR resolve the case. And because OCR relied on a good 
laith effort by the institution which had discriminated, the school 
has still not fulfilled its promises made in the settlement. 

Another case in Elgin, IL, involves the placement of a boy who 
has a learning disability. The State ordered the school district to 
hold a multidisciplinary conference, which it delayed for more than 
a year, then held the conference, refusing parent representation, 
and ended up with no individualized education plan and without a 
placement for the student. 

The family, meanwhile, filed with OCR and placed its child in a 
Iwral private day school. OCR n^otiated a settlement which includ- 
ed reimbursement of tuition fees to the parents. And, now, after 
2 /2 years, the fees have not been reimbursed, and OCR is renego- 
tiating the settlement to reduce the fees allowed the parents. 

Another case in northern Illinois involves a child with a learning 
disability and behavior disorders. The parent requested a due proc- 
ess hearmg to obtain a residential placement for the child, but was 
denied by the State. 

The school district refuses to allow him to attend school in the 
district. The parent filed with OCR, which said it was overloaded 
with cases and sent the case to Cleveland, where it is still sitting. 
The child, meanwhile, has been out of school for over a year. 

Such cases seem to be the norm for the Office for Civil Rights. It 
ignores the needs of its clients by drag^ng out the investigation 
^ process, settling cases in ways inappropriate to the violation, rel>- 
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ing on good faith efforts of the offending party without insisting on 
continuing jurisdiction. 

The civil rights of disabled persons are too important to be han- 
dled in such a cavalier manner. Discrimination continues to exist, 
and will not stopped until strong enforcement procedures are in 
place, until we create an Office for Civil Rights that cares about 
civil rights violations. 

If I were back in Chicago, trying to get into a public high school, 
I am afraid I would not have much more luck than I did almost 30 
years ago. The tragedy is that we now have an antidiscrimination 
law, and an office to enforce it; and FU bet that I would still have 
to move out of the city to get an integrated education. 

Mr. Chairman, I urge the committee to do whatever it can to get 
the Office for Civil Rights to enforce our civil rights laws. 

Thank you very much. 

Mr. Weiss. Thank you very much, Mr. Landwehr, for your testi- 
mony. 

[The prepared statement of Mr. Landwehr follows:] 
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Mr. Chairman, and menibers of the Subcommittee, I am Michael 
Landwehr, legislative analyst of the Disability Rights Education 
and Defense Fund. On behalf of DREDF, I want to thank you for 
the opportunity to testify today. I would like first to provide 
a context for my testimony by recounting my own experiences with 
education discrimination as a disabled child ar i adult. 

I became disabled when I was in seventh grade, and received 
home tutoring until I was able to attend school. The Chicago 
school district would not allow me to attend any school in the 
city, except one designated for the "physically handicapped." 
Although my parents argued to get me into a "regular" school, I 
was forced to enroll in t|-e Jane A. Neil School for Handicapped 
Children. I had to be carried onto the inaccessible bus to be 
transported out of ir.y neighborhood to a school where I could not 
use my own wheelchair, but an inappropriate model provided by the 
school. The bathrooms were inaccessible and I had to be carried 
in and out of the bathroom. I was sub3ected to physical therapy 
which included painful shock treatinent applied to my legs and 
other torturous procedures long since abandoned as counter- 
productive. My eighth grade education there would not prepcre a 
student for fourth grade, much less high school. 

Non-disabled students also attended that elementary school. 
They had classrooms beyond the locked doors at the end of a 
hallway. They had separate buses, separate entrances, separate 
bathrooms, a separate lunchroom and a separate recess area. The 
only time I saw that part of the school was when I had to go 
there to deliver an invitation to a Christmas pageant. It was 
frightening to enter this forbidden zone and face the stares of 
students my own age who had never had any interaction with 
children who had disabilities. 

This was 1 957. There were no laws to protect me from the 
segregation and ostracism, inapt^ropriate education and services. 
Last year I returned to that school to talk with students about 
disability civil rights. I was appalled to discover that 
students were still segregated in all respects. That door at the 
end of the hallway was still locked. 

When I graduated from eighth grade, I dreaded attending the 
one high school in Chicago that would admit disabled students. 
Spalding High School had a reputation of being institutional, a 
warehouse that prepared students to live in nursing homes and 
state institutions. My friends who attended that school came 
home crying at the end of their first day. Many of them did end 
up in nursing homes. One of those students is a cousin of mine 
who has lived with her parents since graduating, and now that 
they are no longer able to care for her, she is moving into a 
nursing home. Nothing more was ever expected of her. 

To get me into an integi^ated public high school, my parents 
uprooted the family and moved out of the city, sixty miles away, 
where I was allowed to attend a small town high school. I had to 
crawl onto a school bus every day for four years. I had to be 
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carried up the three steps to enter the school, i had to be 
carried by classmates up and down two flights of stairs several 
times a day, because the school refusod" to arrange my class 
schedule, move classrooms or provide any physical modifications 
to accommodate my disability. They would not even widen the 
doorway so that I could get into the bathroom. I had to crawi or 
be carried in. No one had ever attended that school in a 
wheelchair before. The principal expressed doubt that i would 
make it, but to his credit, he allowed me to try it, and although 
It was a four-year struggle, I did make it, and the best thing i 
learned there was how to function socially m an integrated 
setting. 

I had wanted to attend college, but could get no information 
fron my high school regarding vocational education programs ^he 
principal and superintendant told :?e there was no such progran, 
and I ended up working in my community for four years before I 
was able to go to school. Then my choices were limited. Like 
most disabled students in the early I960's, I went to the 
University of Illinois in Urbana, Illinois. There was a separate 
set of requirements for disabled stuoents. Vie had to take an 
exnaustive battery of psychological tests to see if were properly 
adjusted to our "handicaps," We had to pass rigorous physical 
endurance tests to see if we could push our wheelchairs around 
campus. No motorized chairs were allowed, ncr were we allowed 
to have anyone assist us by pushing us up the steep ramps. One 
student who had a progressive neuromuscular disease, died because 
the strenous pushing hurried the deterioration of his muscles. 
Ke were forced to Lake four semesters of physical therapy which 
waas monitored b^ an instructor who cracked a bull whip to spur 
our participation. 0..e student suffered a broken pelvis at the 
hands overzealous therapist during a stretching exercise. Our 
social lives were monitored, counseling was imposed at the 
pleasure of the rehabilitation center. We paid a high price for 
the right to attend college. 

In 1973 Congress passed Section 504 of the Rehabilitation 
Act prohibiting discrimination based on disability, and we have 
made much progress toward integration and participation in 
society. But having a law is not enough, Spalding High School 
still exists in Chicago, and disabled students are still bused 
there. The law needs to be enforced. 

In 1980, a disabled child in Barrington, Illinois was 
preparing to attend high school m her community but her parents 
were told sne would have to attend a special school in another 
county. The parents filed with OCR, The school district dug in 
Its heels, OCR sat back on its haunches, and the disabled child 
was denied a free appropriate education. Not until she was half 
way through her senior year in a private school did OCR resolve 
the case. And because OCR relied on a good faith effort by the 
institution which had discriminated, the school has still not 
fulfilled Its promises made in the settlement, 

A case m Elgin, Illinois involves the placement of a boy 
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who has a learnmc disability. The state ordered the school 
district to hold a multi-discipl mary confrerence, which 
delayed for more tha^i a year, then held the conference, refu. 
parent representation, and ended up "without an individualized 
education plan, and without a placement for the student. The 
fanily, neanwhile, filed with OCR and placed its child in a local 
private day school. OCR negotiated a settlement which included 
reinbu rsemen t of tuition fees to the parents. After two and a 
half years the fees have not been reimbursed and OCR is now 
renegotiating the settlement to reduce the fees allowed the 
parent s . 

Another case in Northern Illinois involves a child with a 
learning disaoility and behavior disorders. The parent requested 
a due process hearing to obtain a residential placement for the 
child, but was denied by the state. The school district refuses 
to allow hiir. to attend school in the district. The parent filed 
with OCR, which said it was overloaded with cases and sent the 
case to Cleveland, where it is sti]l sitting. The child, 
meanwhile, has been out of school for over a year. 

Such cases seem to be the norm for the Office of Civil 
Rights. It ignores the needs of its clients by dragging out the 
investigation process, settling cases in ways inappropriate to 
the violation, relying on good faith efforts of the offending 
party without insisting on continuing jurisdiction. 

The civil rights of disabled persons are too important to be 
handled m such a cavalier manner. Discrimination continues to 
exist and will not be stopped until strong enforcement procedures 
are in place, until we create an Office for Civil Rights that 
cares about civi' rights violations. 

If I were back in Chicago, trying to get into a public high 
school, I air. afraid I would not have much more luck than I did 
almost thirty years ago. The tragedy is that we now have ar 
anti-discrimmat ion law and an office to enforce it, and I'll bet 
that I would still have to move out of the city to get ar 
integrated education. 
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Mr, Weiss. We will start with the questioning, and when Ms. 
Greenberger arrives, we will take her testimony, and have her join 
the panel at tha*, time. 

First, I guess I want to start, Mr, Chambers, with the statement 
that you made, that under the best— I am paraphra-'.ing— under the 
best of circumstances, the antidiscrimination laws and civil rights 
laws are not automatically enforced, that they are only enforced if 
there is pressure, and if complaints are filed and if legal action is 
taken. 

And I guess that what we really are discussing here is not just 
the situation which exists todav in this particular moment in time, 
and that we are not really talking only about the activities of the 
Office for Civil Rights during the current administration, but that 
we are going to be focusing on the situation as it exists today. 

Is that correct? 

Mr. Chambers, That is correct, 

Mr. Weiss. Perhaps we ought to start off by having you, if you 
would, explain to us what the processes are for having the Office 
for Civil Rights look into discriminatory behavior, or behavior in 
violation of the law. 

The complaint process and the compliance due process— just 
briefly outline that for us so we will have a context for the ques- 
tioning that we undertake. 

Mr. Chambers. I will do this generally, and then we will ask Ms. 
McClure and Mr. Lichtman to supplement my comments, 

Mr, Weiss. Fine, 

Mr. Chambers, First, I think it is good to just divide the review 
process into compliance review, review by OCR of practices of re- 
cipients of Fed^'-al funds generally to see whether those institu- 
tions are operating consistently with title VI and the Constitution, 

And, second, the individual complaint, investigating a complaint 
by an individual that he or she has been discriminated against by 
the institution receiving Federal funds, 

OCR is obligated periodically to conduct reviews, compliance re- 
views, by institutions; and OCR has discretion to determine the 
number of such reviews and when those reviews ought to be con- 
ducted. 

Hovvever, OCR is governed by orders of the Court in the Adams 
litigation, requiring that it conduct those reviews within a specified 
period of time. 

Once OCR initiates the compliance review, it is to complete those 
revievvs within the period specified in the Adams order. 

An individual may also file a complaint against an institution re- 
ceiving Federal funds with OCR, and OCR is required again under 
the Adams litigation to conduct that review within a speciued 
period of time. 

Our basic complaint is that OCR is not conducting the compli- 
ance reviews within the period specified by the order. 

Second, that in those reviews, OCR is improperly limiting the re- 
views that are conducted, and in the individual complaint situation 
OCR is not conducting those reviews within the time specified by 
the Adams order. 

So, if Ms, McClure will supplement the process on procedure for 
both of those types of reviews 
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Ms. McClure. Just let me add a couple of points to Mr. Cham- 
bers' testimony. 

A complaint comes into OCR. There is a unit in every regional 
office that checks that complaint for completeness— that is, wheth- 
er there is enough information for OCR to start an investigation, 
and also checks it for jurisdiction; that is, is there Federal money 
there? 

Since the Supreme Court's decision in Grove City, that has 
become increasingly a problem for the r^onal offices. They actual- 
ly have to trace Fedaral money, see if they have the jurisdiction to 
go in and investigate the complaint. 

If the complaint is complete and they have jurisdiction, they 
a'^cept the complaint; they have 15 days imder the Adams order to 
answer the complaint. 

And one of the reasons we got into these timeframes— the people 
filing complaints were never hearing from OCR. 

The Office for Civil Rights, then, has 90 days to complete the in- 
vestigation, and issue a letter of finding. If that letter of finding 
establishes a violation, another 90 days are permitted to secure cor- 
rective action. 

And following that 90 days if there is still no corrective action, 
an additional 30 days to take enforcement action. 

Now, for compliance reviews, it is just the same except that 
there is no acknowledgment stage, as Mr. Chambers indicated. 
Those are agency-initiated reviews. 

Mr. Chambers. All right, Mr. Lichtman? 

Mr. Lichtman. Perhaps I could just add a little bit of the histori- 
cal context. 

I have been connected with the Adams litigation since the outset 
in 1970, and the essence has always been the premise that justice 
delayed equals justice denied. 

And what has been central to the case throughout is that while 
the agency has discretion, that discretion is not unlimited. The 
courts have been very careful not to impose limits that interfere 
with that discretion, but, on the other hand, they have balanced 
the rights of the individual which are denied through endless 
delays, and while initially there were only time constraints placed 
in specific cases where the agency had delayed egregiously, when 
the agency continued to fail to comply with those orders, back in 
the early seventies, the Court became increasingly involved in set- 
ting rules for all cases because that was the only way to avoid 
these delays. 

However, it should be noted that the Court orders have always 
been very flexible in permitting additional time periods for com- 
plex cases, for so-called exceptional cases. The agency can except 
out as many as 20 percent of its cases for longer time periods. Fur- 
thermore, the orders contemplate a tolling of these time periods in 
certain circumstances where the delays are beyond the control of 
OCR. For example, a court order, or the unavailability of witnesses 
that type of tWng. 

So that, there are built into the time rules set by the judge, 
which by the way have always been affirmed by the higher courts 
as well—there are set into these various time rules a series of ex- 
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ceptions and tolling provisions which provide flexibility to handle 
the unusual case. 

Mr. Weiss. Mr. Lichtman, I know that the Adams cases are long- 
standing and quite complicated, but so that the record is a little bit 
clearer at this point, could you just very briefly describe why the 
Adams cases were brought, and what the Adams cases involved. 

Mr. Lichtman. OK. Well, it really began in 1969 with a declara- 
tion by then Secretary Robert Finch and then Attorney General 
John Mitchell, that the administration at that time was going to 
take a different view on the enforcement of title VI, which had 
been passed 5 years earlier in 1964. 

The Finch-Mitchell public declaration was that we are not going 
to rely on cutoffe any longer— that is a paraphrase. We are going to 
litigate instead. 

And the trouble is that the Justice Department chose not to liti- 
gate as well, so that the result was that you had enforcement nei- 
ther by the Office for Civil Rights or the Justice Department. 

And at tha_ time, the NAACP legal defense fund was aware that 
there were many instances in which OCR was failing to act on in- 
formation that it had within its possession. It had made all sorts of 
finding J of discrimination and simply sat on those findings. 

For example, to give one example, a particularly egregious one, 
m 1969 and 1970, the Department had sent out letters to 10 differ- 
ent States, finding that they had not eliminated the vestiges of dis- 
crimination in their systems of higher education, and demanding 
corrective action. 

Five of those States did not respond at all; five of those States 
cmne up with plans that were wholly inadequate and yet, OCR, 
which at that time, was funneling, and still is— that is, that a part 
of HEW at that time was funneling literally hundreds of millions 
of dollars into these recipients, did nothing with those recalcitrant 
States. 

So, we went to court in 1970, and basically said, "The statute and 
indeed the Constitution make it necessary that where recipients 
are discriminating and the agency knows that the recipients are 
discriminating, the agency has an obligation to secure corrective 
action, or, if that is impossible, to begin enforcement proceedings 
which could lead ultimately to the cutoff of Federal funds." 

And the case not only encompasses higher education, it encom- 
passes elementary and secondary education. It not only encom- 
passes race discrimination; it has come to encompass discrimina- 
tion on the basis of sex and handicapped, and national origin. 
Other people have joined the case along the way. 

And since the outset, since the earliest orders, we have had to 
return to court on numerous occasions over the last 15 years to 
secure enforcement of the basic ruling of the Adams court, which 
by the way was affirmed unanimously en banc by the entire U.S. 
Court of Appeals for the District of Columbia in 1973, with no 
review being sought in the Supreme Court. 

We have had to go back continually for enforcement of the basic 
rule that, if the agency has information of discrimination by recipi- 
ents of Federal funds, it must act upon that information in a 
timely fashion, and despite continuing orders by the courts— by the 
same court over these many years— we are still in court. 
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And we welcome the oversight of the committee in inducing the 
agency to carry out its obligation under the statute. 

Mr. Weiss. Thank you very much. That is a good summary for us 
to take off from. 

Ms. Greenberger, we are pleased that you found us finally. I 
know that is sometimes complicated. 

Before you sit down, as I explained earlier, we have a tradition of 
asking our witnesses to swear or affirm to the veracity of their tes- 
timony, so would you raise your right hand. 

[Witness sworn.] 

Mr. Weiss. I understand that you do not have an opening state- 
ment. 

Ms. Greenberger. That is right. Congressman Weiss. 
I want to apologize, first of all, for coming late, and I will submit 
a written statement for the record. 
Mr. Weiss. Fine. 

STATEMENT OF MARCIA GREENBERGER, MANAGING ATTORNEY, 
NATIONAL WOMEN'S LAW CENTER 

Mr. Greenberger. I appreciate very much the opportunity to tes- 
tify today about the Office for Civil Rights. 

My name is Marcia Greenberger. I am managing attorney of the 
National V/omen's Law Center. 

The National Women's Law Center has worked on issues involv- 
ing the enforcement of title IX for many years. We are counsel in 
the case now, Adams v. BennetU and Women s Equity Action 
League v. Bennetty which I am sure you have heard testimony 
about, looking at this panel already. 

We represent the plaintiffs concerned with sex discrimination 
laws, title IX enforcement in particular. We are also counsel in an- 
other law suit against Secretary Bennett, American Association of 
University Women, et al v. Bennett, I brought about a year ago 
challenging the Department of Education Office for Civil Rights en- 
forcement after the Grove City College case. 

And we have monitored the Government's enforcement of title 
IX in many other regards as well over the years. So the subject of 
these hearings are of great importance to us, and I did want to 
make several points. 

First of all, over the last few years, we have had particular con- 
cern with the Office for Civil Rights commitment, and policies and 
direction in enforcement of all the civil rights laws that they have 
jurisdiction over. 

Because I am here to talk particularly about title IX, that is 
what I will be directing my remarks to; but I certainly want to 
make clear, and I am sure you have already hea*"* in great detail 
that the proMems go across the board, and affect all of the groups 
that are protected by these civil rights laws. 

We as you might tell, from the law suits that we have brought, 
repre .ent a series of individuals and organizations concerned with 
title IX enforcement, and we have heard fron> these organizations, 
from their members and from individuals all over the country 
about the serious nature of sex disci imination in schools across this 
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vestigated are found, in fact, to have problems, although those 
problems are not clearly stated. They make promises in order to 
continue to qualify for the receipt of Federal funds, but there is 
very little effort ever made to assure that those schools live up to 
those promises. 

Fourth, we have been advised that when the Office for Civil 
Rights goes to do investigations either initiated on its own through 
what they call "compliance reviews**— and, in particular, I think, 
in the case of compliance reviews, although sometimes in com- 
plaints, investigations that are initiated by a particular complain- 
ant; investigations are also spotty; employees and students are 
often not interviewed; both sides of the story are often not secured. 

The Adams and Weal orders which apply to the Office for Civil 
Rights have a series of provisions in them to assure that there is 
some fairness in the investigatory process, and to assure that stu- 
dents and employees are interviewed and given a chance to give 
their side of the story. That unfortunately is often not, in fact, done 
in practice. 

We have been given reports of complamants who have stepped 
forward— in fact, put themselves in jeopardy of retaliation, which 
* has been a serious problem over the years, when there has been 
lax enforcement, filed the complaint with the Office for Civil 
Rights, asked for help, and had been met by the Office for Civil 
Rights with pressure to drop the complaint. 

We have been told by several of our organizations that we repre- 
sent in these lawsuits and even an individiml plaintiff in one of 
these lawsuits, that they were called; they were urged to drop the 
complaint before it was investigated; they were urged that they 
were sure— the Office for Civil Rights was sure that the problems 
would be eliminated and that the best thing for the complainant is 
to simply drop it without any formal investigation, without any 
commitment on the part of the school that it will cease the dis- 
criminatory practices which had been the subject of the complaint. 

We know of instances where thj complainants have refused to 
drop the complaint, and we have been given reports where that 
complaint has been shown as having been dropped. 

Another practice which leads to nonenforcement of laws it 
issues, that issue deals with the refusal of the leadership of the 
Office for Civil Rights to give guidance to the regions, as to how 
the particular law should be enforced and what the policies should 
require. 

There have been a series of practices of conference calls that the 
Assistant Secretary for Civil Rights, Mr. Singleton, has engaged in 
with regional staff, where he gives directives rather than writing 
things down. 

That policy seems to have led to confusion, to inaction, to incon- 
sistency* all to the detriment of the groups in this country that are 
supposed to be protected by the civil rights laws at issue. 

Now, this— what I will call in a kind way, informal practice, is 
particularly serious in light of the Grove City College case. That 
case decided a year ago February turned civil rights enforcement, 
and, particularly, certainly given what I will be testifying and have 
been testifying about title IX enforcement on its head, all because 
the administration shifted positions in the Supreme Court in the 
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Grove City College case. It urged for the first time, as I am sure you 
know that title IX coverage was more hmited than it had ever been 
in the manner that— far more Hmited than it had ever been en- 
forced in the past. 

Pursuant to this ruling, it was necessary to trace Federal fund- 
ing directly to a particular program before— within a school before 
that program would be deemed to be covered by title IX, 

The Grove City College case, in particular, dealt with student fi- 
nancial aid in a college, an undergraduate college that recei ed no 
other Federal funding; and, as I am sure you know, the Su^^reme 
Court held that only the student aid office was covered even 
though the fmancial aid flowed throughout the entire budget of the 
college. 

And, as a result. Grove City College and many other colleges like 
it do not have to comply with title IX except for the manner in 
which they give out financial aid. 

And, as I am sure you also know, that restrictive policy has now 
been applied to the other civil rights laws as well. 

Well, the question immediately arose after Grove City College as 
to what the policy wouJd be with respect to other kinds of Federal 
finemcial assistance in elementary and secondary schools, in post- 
secondary schools, in universities and colleges that received other 
sources of Federal financial aid. 

There was great confusion. Within a week after the Grove City 
College case came down, several regions simply dropped a number 
of title DC complaints, in particular—and there was quite a bit of 
publicity around the original dropping. 

There were complaints dropped against the University of Mary- 
land, against Penn State and other schools on the grounds that in 
those cases intercollegiate athletics did not receive Federal finan- 
cial aid directly enough to be covered after the Grove City decision. 

There was no investigation of what kind of Federal fmancial aid 
those schools got. There was no investigation as to whether or not 
intercollegiate athletics was, in fact, conducted, for example, in 
buildings that received financial aid, and in fact in the Penn State 
example there was a building with a gym that was built with Fed- 
eral funding. 

There was no directive by the Office for Civil Rights, by Mr. Sin- 
gleton or his staff, telling the regions what sort of Federal financial 
aid they should be looking for. 

There was no directive as to what the implications would be of 
different kinds of aid; there was no directive as to many of these 
very critical and baseline legal questions that had to be answered, 
and regions were on their own, willy-nilly to drop complamts, to 
not drop complaints, to go forward with investigations, to not go 
forward with investigations as the^ saw fit. 

It was this chaotic state that led the American Association of 
University Women, the Women's Equity Action League, the Na- 
tional Education Association, and ochers to bring a la^\suit against 
the Office for Civil Rights challenging this failure to enforce this 
inconsistent and inadequate attention paid to thesv serious issues 
after the Grove City College case came down. 
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After that lawsuit, and because of the lawsuit, Mr. Singleton 
promised to finally put something down in writing and tell his re- 
gions what they needed to do. 

But for the first time, he sent a directive, in writing— in fact, at 
the insistence of the plaintiffs in this lawsuit, to the regions telling 
them that they should not be dropping complaints until they have 
investigated and saw what sort of money the schools received. That 
seems to be a pretty baseline principle; and he finally directed the 
regions to follow it. 

He then also committed to decide some of these basic policy 
issues so that the regions would know what sort of investigations 
they could and could not conduct after Grove City, 

He did issue a written policy pursuant to this commitment that 
he entered into as a result of the lawsuit last summer. 

However, the policy did not answer and did not address some 
very basic questions; and to just give you one example of the basic 
question, the issue has arisen with respect to work study money. 
What is the effect for coverage of work study funds? 

If, for example, students are paid 80 percent of their salary to 
take tickets in football games, to work in the intercollegiate athlet- 
ic office, and the like, is that receipt of Federal funds under Grove 
Ci7y, or is it not? 

Since work study money permeates universities and colleges, and 
virtually all parts of universities and colleges, the answer to that 
question is critical for determining what sort of coverage there is. 

There has, to date, not been any answer to that question. Be- 
cause of the lawsuit, these title IX complaints at least are on hold; 
they have not been dropped. 

However, they are not going forward; they are not being investi- 
gated; the rights are not being vindicated; students are graduating; 
they are losing out on the opportunities to which they are entitled 
because the Office for Civil Rights is not meeting its obligations. 

I bring out these examples purely as examples of the problems 
that women and girls in this country have faced in trying to get 
the Office for Civil Rights to enforce title IX propeHy. 

They are severe. As I said in the beginning of my remarks, the 
message has been sent out loud and clear to the schools across this 
country, that the Government is not serious about enforcing these 

As a result, we begin to see backsliding all over the country, and 
hard-earned rights are slipping away. 
Thank you very much. 

Mr. Weiss. Thank you, Ms. Greenberger, and the record will be 
kept open, without objection, for you to submit youi . repared state- 
ment. 

Ms. Greenberger. Thank you. 

Mr. Weiss. I understand Mr. Armey has a scheduling problem, as 
we all have, so I am going to call on him first for whatever ques- 
tions that he may have. 

Mr. Armey. Thank you, Mr. Chairman. 

Let me begin by saying that I have a 21-vear-old daughter who is 
working her way through college, i am a big fan of title IX, and I 
have watched this enforcement procedure. I think you have shed a 
lot of li^t on this, because I have had the feeling that perhaps 
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when you deal with reviews that are initiated by a complainant, 
that the various offices of economic opportunity or civil rights offi- 
cers all too often don't do the job they ought to do, which you have 
exemplified. 

On {he other hand, it seems to me they go, if you will pardon the 
expression, absolutely ivacky when they take it upon themselves to 
initiate an investigation. I am wondering if there isn't a serious 
problem of misdirected, misguided use of resources. 

I would like to tell you a story to exemplify what I am talking 
about. 

The University of California at Berkeley was assaulted by a man 
named Grossman, who works for the Office of Economic Opportuni- 

Mr. Grossman took a good deal of time to read the entire Berke- 
ley catalog, identify every item of sexist language, such as "man> 
power, et cetera, and then brought charges against the university 
that they had a sexist catalog that would subtly discourage women 
from taking courses. 

I personally was offended by that, because in my own experience, 
I believe women are intelligent enough to take those courses that 
will best advance their professional interest rather than those that 
are most satisfactorily described in a collie catalog, which is, as 
you know, a gross misrepresentation on every point throughout, 
from start to finish. 

Now, as this case proceeded, Mr. Grossman ended up tying up 
several offices of the university, a special committee of the faculty 
senate, receiving in return a complaint, if you can imagine, from 
the University of California at Berkeley's faculty senate that there 
IS excessive Government intrusion. It ended up becoming some- 
tWng of a shared joke around the university because indeed he had 
failed to set the example by changing his name to "Grossperson" to 
begin with. [Laughter.] 

But what I am suggesting is, is it possible that we can get a more 
effective response to those complaints? 

I know of cases of sex harassment where, as you su^ested, 
voung women are advised, in their own best interests, to more or 
less take their lumps and don't rock the boat and I think that is 
tragic that they should get that kind of advice. 

It should be completely intolerable, and we must have strict en- 
forcement on that. 

S9, I guess the one question that I would ask you, if we can rec- 
ognize that the Department does have limited resources and must 
use this, if you will, "person power" most effectively, would it not 
be better to pursue or encourage the Department to aggressively 
pursue the complaints and take time and energy away from what 
really amounts in all too many instances to self-initiateJ witch 
hunts on the part of perhaps, in this case, overzealous officer?? 

Is this a possibility? Could we improve the enforcement if we 
tried to encourage such an approach? 

Ms. Greenberger. I think that certainly 

Mr. Armey. I hope you will all comment on that question. 

Ms. Greenberger. Well, if I can start giving the comments that 
you made. Representative Armey, with respect to title IX, and I am 
very heartened to hear that you share our commitment to the im- 
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portance of title IX, and also to the problems of sex discrimination 
in schools, such as sexual harassment, one of thp distressing things, 
in fact, after the Grove City College decision. Is that schools are 
now claiming that they are free to allow their faculty and their 
employees to engage in sexual harassment, without fear of violat- 
ing the law. 

For example. Grove City College— there is no law that prohibits 
sexual harassment against students in Grove City College except in 
the financial aid office. 

Mr. Armey. Well, if I can just interject. 

You know that the university is almost totally incapable of being 
governed in any way, because of something called academic free- 
dom. Professors do what they darn well please. So 

Ms. Greenberger. Not in sexual harassment. That isn't some- 
thing that they have academic freedom to do. 

Mr. Aemby. Well, I hope you are right, and I, for one, would like 
to put the hammer on these. 

Ms. Greenberger. Well, if we get the Civil Rights Act, H.R. 700, 
I hope 

Mr. Armey. I don't think that will take care of it, but go ahead. 

Ms. Greenberger [continuing]. That will help us. 

But, in any event, to go back to the University of Berkeley exam- 
ple, although really all I know about that particular case is what I 
read in the press, I do know over the years that there have been a 
series of problems with Berkeley in their refusal to turn over docu- 
ments with respect to investigations. 

They have been very unhappy for a long period of time about — 
and I think they view themselves as somehow they shouldn't be 
bothered with investigations and with people calling in to question 
their hiring practices, their practices with respect to students; and 
they feel, I get the impression, very put upon. There is no question 
about that, and that has been true over the years. 

With respect to catalogs, you know, it is a very interesting thing. 
I have a daughter who, in jest, given what her mother works on, 
called some of the people whose names ended in "man," "person"; 
and it is a great joke among her school colleagues sometimes. And 
I could— I had a smile when you talked about '/gross person" be- 
cause I could hear my daughter say the same thing, making fun of 
me. 

I think it is really what ic was. But the course catalog issue, in 
fact, is a serious one, perhaps not for all the undergraduates at 
Berkeley, but when you look at vocational education in this coun- 
try, you will see 99 percent of some courses being filled by male 
students, 99 percent of others being filled by female students. We 
are seeing that problem evolving in the computer area now— the 
training that our young women get in this country is still very 
much directed to what they are told is appropriate for them. 

They really don't think about broacfening their horizons. And 
when they look at a course catalog, it may be that they don't take 
a lot of things seriously about what it says, and read it with a 
grain of salt, but when they see pictures of the male students 
taking some courses, and they see references to "men and boys," 
that just reinforces the exact message that we are hoping not to 
give. g 2 
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And regardless of what the Berkeley course catalog said— and I 
did not read it, I think the description of courses is a very serious 
issue when we see what happens to our young women when they 
have to go out and earn a living for themselves and for their chil- 
dren. 

And I think we have to take every step we can in every area, to 
make sure that they are encouraged, and not discouraged from 
broadening their horizons. 

With respect to your particular question on complaints versus 
self-initiated reviews, the Adams and Weal orders require the 
Office for Qvil Rights to handle every complaint that they get. 

Because the groups and individuals that we represent place a 
major emphasis and importance on investigating those complaints, 
it takes an enormous amount of courage, as you recognize, to step 
forward and file a complaint, and to have that "deep six'd" is a 
very cruel injustice. 

On the other hand, some of the poorest people, some of the indi- 
viduals most in need of help don't file complaints. They don't think 
in terms of asking the Government for help. 

And it is very important that the Office for Civil Rights balance 
out the schools and the issues that they are looking at through 
complaints with compliance reviews as veil. 

So, I think both are critical. 

Mr Armey. Mr. Chairman, I really do have to run, and I have 
stayed too late. 

I want to thank you for holding the hearings. I think you have 
an excellent panel, and I will look forward to reading the tran- 
script. 

Mr. Weiss. Thanks for your participation, Mr. Armey. 

Mr. Chambers, perhaps you would like to respond to the ques- 
tion, as well, for the record. 

Mr. Chambers. I would only supplement the comments of Ms. 
Greenberger. Briefly, she has pointed out the importance of the 
issue in terms of various factors that would tend to steer various 
sexual groups in colleges and universities, which would affront var- 
ious sexual groups, and I think that is important, and I think the 
same is true of various racial groups. 

And there are two things that I would say about the main ques- 
tion, whether the committee should encourage the Depai-tnent of 
Education to focus more on individuals— individual complaints 
rather than compliance review. 

In the racial area, particularly, and not just with complaints 
With the Department of Education in title VI, we have noted that a 
number of minorities are simply afraid to pursue complaints. 

And, as Ms. Greenberger just pointed out, the problem that some 
women have experienced who have filed complaints and are retali- 
ated against and encouraged fx) withdraw any retaliation com- 
plaints. 

These messages get across universities and schools and communi- 
ties, and I think it would be a bad policy to ask the Department of 
Education to rely exclusive^ on individual complaints. 

I think that years ago the Civil Rights Commission found that 
many black communities did not take advantage of freedom of 
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choice plans because of apprehension of what those exercises would 
involve. 

And I do not think that we can expect very effective enforcement 
of title VI or title IX, or section 504 by relying exclusively, or even 
almost exclusively, on individual complaints. I think we v.ould 
leave a lot of rights violated. 

The Department has discretion, as I was trying to indicate earli- 
er, and, as indicated in my written testimony, to determine what 
compliance reviews to conduct, 

I think that the committee can encourage the Department to be 
more businesslike in the way that it exercises that discretion. 

We are concerned finally in that connection with some of the se- 
lectivity of the Department, in what it will cover in compliance 
review. 

I think that what the Department is doing in attempting to carry 
out as many compliance reviews as possible by limiting what it will 
cover Ls— it's completely gutting title VI, because it looks at, first, 
very little information. 

It does not gather the information that is necessary to inake a 
determination of what is going on in the institution; nor, I submit, 
does it get the information necessary to determine how to exercise 
this discretion in selecting compliance review. 

In short, I think that it is extremely important that the Depart- 
ment be encouraged to conduct compliance reviews and that the 
Department be encouraged to gather the information necessary to 
exercise that discretion, and to make a determination of what sub- 
ject matteis should be covered in the compliance review. 

Mr. Weiss. I want to get Mr. Landwehr s response to the general 
question, too, but in the course of your introductory' testimony, you 
suggested that the Office for Civil Rights has now moved to a 
"random sampling effort." 

Would y^u explain what that shift has encompassed, and what 
its consequences are? 

Ms. McClure. 

Ms. McClure. Congressman W^.oS, the random site seleciion in 
the Office for Civil Rights was instituted in fiscal year 1984 as an 
3xperiment to test the effec iveness of the so-called traditional way 
of selecting compliance reviews, sites. 

Let me explain how it used to be done— why they are instituting 
an experiment, I cannot explain, but they must have— Mr. Single- 
ton must have some problem or question with how compliance 
re^'iew sites have been selected in the past. 

The whole purpose for the Office for Civil Rights collecting data 
from school systenis and colleges is not just a "paper exercise." It is 
a management tool to help the Office for Civil Rightc focus pre- 
cious resources on institutions and recipients of Federal funds, 
where there is a higher probability of compliance problems. 

We do not want Federal investigators going into every college 
and every school system looking for something, and, therefore, in 
order to conserve resources over the years OCR has collected data 
which helped it make those decisions about where to target its 
compliance review efforts. 

Now, we have a process instituted on an experimental basis m 
half of the regional offices, whereb} instead of using data to select 
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compliance reviews and other information, they will simply nick 
sites out of the air. 

The OCR computer generates a random list of districts for every 
regional office. The regional office then picks districts off that c m- 
puterized list. They have to justify why they are going in, and then 
they determme what the issue is that they will investigate. 

wen, that seems to me completely backward. If the Office for 
Cix-il Rights is to be believed in its pubhc^ned annual operating plan 
that the purpose of compliance reviews is to get at serious national 
proble^-^you don't get that by picking sites randomly off a list. 

Mr. Weiss. Mr. Lichtman? 

Mr. Lichtman. Mr. Weiss— Congressman Weiss I would like to 
supplement what has been said on the basic question of Congress- 
man Armey — compliance reviews versus complaints. 

He suggested that perhaps the committee should push OCR in 
the direction of spending more of its resources in handling com- 
plaints. 

I think that a balanced enforcement program must encompass 
both areas. In terms of compliance reviews, I would focus on the 
substantive obligation of the agency under the statutes, as well as 
under the Constitution, to not subsidize, not have the Department 
ot Education subsidize discrimination. 

Therefore, having that obligation, it is obliged to find out where 
there is discrimination and to end it as the price for a continuation 
of Federal funding. 

If there are no complaints in various areas, the obligation is no 
less—the obligation is therefore carried out by securing the infor- 
mation through data collection, and then engaging in compliance 
reviews. 

It is a very critical function to the enforcement of the statutes as 
well as the enforcement of the Constitution. 

On tne other hand, the agency has argued in court on numerous 
occasions that they really don't want to do complaints any more; 
they would really like to devote their resources to compliance re- 
views; and I think balancing in that direction is equally unfortu- 
nate and pernicious because the agency must respond to com- 
plaints or we will be back to the situation we were before the Civil 
Kigh ts Acts were enacted. 

Pre-1964, individuals could go into court to secure ^enforcement of 
their nghts at best. That is what the agency would like us to have 
our complainants do now. They keep saying these complainants 
can go into court, we have limited resources; they ought to go into 
court to enforce their rights. 

Well, individual complainants don't have that capacity. That is 
why we have the funding of these agencies in part to investigate 
those complaints and to carry it oujt. 

So that any real balanced enforcement must include both areas. 

Mr. Weiss. Thank you. 

Mr. Landwehr, would you comment on Mr. Armey's question? 
Mr. Landwehr. Yes, I would be happy to. 

The Department of Education has withdrawn now, since the 
Reagan administration, all funds to be used for training disaoled 
consumers and parents of disabled kids in section 504 and the c^vil 
nghts that do protect children in education. 
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Consequently, people don't know that there is this kind of 

^ hi dhicago, last year, I worked for a rehabilitation center. There 
was a 16-year-old boy who had been shot, became a parapl^c, re- 
ceived his rehabilitation where I worked; and when he was ready 
to return to school, his high school said that he could not go there, 
that he had to go to Spalding High School. 

Tills child nor his parents knew that there was a remedy. 1 hey 
would have no way of knovidng vidthout having any disability histo- 
ry in the family or anything. It is not the law, the kind of law that 
you would be aware of. , • xi. u n 

It was only by chance that I had run into him in the hallway; 
and he was very disturbed. He had gone out to Spalding, hadseen 
that he wanted to go back to high school with his fnenas. There 
weie no access issues; there vas not a case of asking the school to 
spend money to put in ramps or elevators. That school was com- 
pletely wheelchair accessible; and— but there was an attitude : ^ 
fem; there was a discrimination problem with the high S'vhool. The 
pxincipal said, "You'll be better off with people of your own kind. 

Had the principal said the student would be better off and would 
be safer for him in an environment where he was going to be with 
other kids with disabilities. It is our contention that it would be 
better off for him to be integrated and i: be back m school with his 
old friends, that his recovery would be more complete. 

But he was not aware of the laws, and I was able to go to the 
high school with him, discuss it vidth the principal, inform him— 
the principal— and the student that there was a law that said that 
he could go there if he wanted to, and the child was allowed to 
attend schco; there. , _a * 

It was a simple matter, but the problem is that the Department 
of Education knows that the Chicago School District segregat^ dis- 
abled children, and it has not done its job; it has not taken the ini- 
tiative to investigate the situation; and you cannot depend on indi- 
viduals who have no way of knowing anything about the law to file 
these kinds of complaints. It is just not going to happen. 

And when we have an office whose responsibility it is was aware 
of the situation and they don't do anything about it— that is where 
the crux of the problem lies, and we need to do both. 

I rgree with my colleagues here. You have to handle every indi- 
vidual complaint, and you also have to take the initiative to pre- 
vent those kinds of complaints from becoming necessary in the 
future. 

Mr. Weiss. Thank you very much. ^ .v 

Mr. Lichtman, Mr. Chambers, Ms. McClure, you have described 
the time table re^iuirements that v/ere built into the Adams case 

^^My understanding is that the Office for Civil Rights has forward- 
ed in the coarse of the last couple of years some 23 cases to the 
Department of Justice for litigation action by the Department. 

Would you comment as to how that fits into this whole process of 
meeting the time tables of the Adams order? 
Mr. Lichtman. OK. Let me begin. ... , 

Under the statute, the a^Tency, v/hen it finds discrimination and 
cannot secure corrective action through voluntary means, is 
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obliged to begin formal enforcement proceedings. It can do that in 
two different ways. It can do that administratively by initiating an 
administrative hearing, which can lead ultimately to the cutoff of 
Federal funds. 

The administrative hearing is held before the Depar^ 
ment itself? ^ 

Mr. LicHTMAN. That is correct, before aii administrative law 
judge with an appeal to an appellate oody within the agency anu 
ultunately to the Secretary with final notice to the Congress, actu- 

That is the administrative route. The alternative is that it can 
refer to the Department of Justice for civil suit, and we would, 
whUe the law is not entirely clear in this area, we would argue in 
that instance, the Department of Justice becomes a substitute 
agency for the Department of Education in securing enforcement 
in preventing the discrimination from continuing. 

What happened in the last year or two is that when the Adams 

^^^^^ ^ ^®^^y^ » '^'■g^ series of cases, 
^here OCR had not brought enforcement proceedings, where OCR 
had found discrimination, where long dela}-s had occurred with -ut 
corrective action being secured, the Adams court said, "Time is up. 
Begin enforcement proceedings if you can't get corrective action." 

And at that time, with its back to the wall, with particular dead- 
lines set by tho court, OCR initiated a series of enforcement pro- 
ceemngs, some adm'nistratively, and some through referral to Jus- 
tice; and the 23 w so that you referred to a moment ago were part 
of the batch of 40 or 45 cases that were brought to enforcement be- 
cause 'he Adams court said, "Time was up. The delays have been 
too egregious. 

Some of those cases— I might add that as to the referrals to Jus- 
'^^^^ corrective action has been secured. 

Many of them were returned to OCR by the Justice Department 
atter b, 1-^months delay, some of which have not yet been acted 
upon by OCR. Almost none of them resulted in civil litigation 
brought by the Department of Justice. 

Many are still in limbo in the Department of Justice. 

Mr. Weiss. And in any event, if 1 understand you correctly, the 
referral of those cases and the jurisdiction of the Justice Depar^ 
ment is for civil litigation, civil action only. 

Mr. LiCHTMAN. That is correct. 

Mr. Weiss. Not criminal action. 

Mr. LiCHTMAN. That is correct. 

Mr. Weiss. Is that right? 

Mr. LiOHTirfAM. That^s right. 

Mr. Weiss. And the civil action would entail what? If the Justice 
Department were, in fact, to b-ing litigation, what would it be 
seeking.' 

Mr. LiCHTMAN. They would be seeking a cessation of the illegal 
''"a j'^t' °f funds-a cessation of the illegal conduct. 

And I think it would be important and very helpful for the com- 
mittee to scnitinize the criteria, utilized by OCR when they deter- 
mined to refer cases over to Justice, because we have looked at 
these batTA of cases, and we see that about half of them went to 
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Justice, and about half of thtm stayed through the administrative 
process. 

Indeed> I have questioned Mr. Singleton in a deposition on what 
his criteria were fur choosing to send some over to Justice, and to 
retain others, and the only answer he has ever been able to give 
me is: 'It depends on the facts of the case/' 

And when I pressed and said, ''Well, what facts are crucial in de- 
termining when you refer to Justice, and when you keep it at OCR 
for administrative enforcement?" he continued to repeat the same 
refrain: "It depends on the facts of the case." 

Mr. Weiss. So, thai, again, if I understand it, the Office for Civil 
Rights, through administrative law judge determination within the 
Department has the right to cut off Federal funds, but that if it 
refers the matter to the Justice Department, that remedy is not 
available m order to cease the segregation or discriminatory activi- 
ty? 

Mr. LiCHTMAN. Well, I don't know that the remedy is unavail- 
abio. I think traditionally the Department of Justice, when it files 
a civil suit, requests only injunctive relief, calling for a cessation of 
the illegal conduct. 

Whether Justice has the option to also request the cutof*^ of 
funds, is something, I think, that has not been decided, 

Mr. Weiss. They have never done so? 

Mr. LiCHTMAN. But in practice I don't think they ever do it. 

Mr. Weiss. Right. Thank you very n. ch. Mr. Walker? 

Mr. Walker. Thank you, Mr. Chairman. 

I think my information is correct here that the terms of report- 
ing requirements under the Adams case for the plaintiffs, the fol- 
lowing must be compiled twice a year: 

Complaint and compliance review activities including informa- 
tion such as national and r^onal data on complaint and compli- 
ance review receipts, starts, closures, cases pending and staff pro- 
ductivity; 

Complaint and compliance review adherence to timeframes, in- 
cluding information on cases processed under the normal and the 
exception timeframes; 

Data showing how long each case remains on the enforcement 
activities repoi*t' 

Information on letters of findings— LOF's- for complaints and 
compliance reviews; 

Information on the number and percentage of the complaints 
and compliance reviews using the timeframe exception; and 

Information on complaint and compliance reviews in which the 
timeframes were tolled. 

That's twice a year. 

Once a year they are required to do quality assurance study re- 
ports for the preceding year; 

Budget figures proposed by OCR to ED, proposed by ED to 0MB, 
and approved by OMB for the following fiscal year; 

The final aopropriation for OCR for the preceding fiscal year, 
and the total amount of that appropriation expended at the end of 
the fiscal year; and 
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Staffing data for OCR for the preceding fiscal year and projected 
for the forthcoming fiscal year, including staff ceiling, number of 
positions filled, and the number of positions vacant. 

If ever there was a redtape manufacturer's dream world, this is a 
pretty good way of describing it. 

And my question k, for some of you who are directly involved- 
Do you eve> c^ive any thought to whether or not the resources de- 
voted to complying with tha kind of redtape requirement could be 
beti^r used investigating complaints or conducting compliance re- 
views; and would it not be raore effective to use available resources 
to Us^ something other than filling out reports? 

Mr. LiCHTMAN. Let me try to respond *^by placing this in context. 

The report-ng provisions that you have been talking about are, 
firet of all, provisions that were a^eed to by the Depart.ment of 
HEW. These latest provisions, in 1983, are essentially the same as 
those that were agreed to by the Department representative in ne- 
gotiations that resulted in a consent decree in 1977— at that time, 
the Carter administration— and very similar to the reporting provi- 
^^^^^na^^ ^^^^ agreed to by the representatives of the Department 
in 1976 when another consent decree was entered into— that was 
the Ford administration. 

So, both Republicans and Democrats, at different points, have es- 
sentially agreed to these provisions. 

Now, that is just the context. 

Mr. Walker. Well, let me just say to you, and I will let you 
tinish, but let me just say to you on that point 

My experience with both Republican and Democrat bureaucrats 
IS that bureaucrats would much rather write reports than do real 
work 

Mr. LiCHTMAN. These aren*t 

Mr. Walker [continuing]. And so, my answer to that would be- 
that because a bunch of bureaucrats sat down and decidi^d that 
they v/oula like to have a bunch of reporting requirements, that 
does not give me much of an answer. 

Mr. Lich™an. I mentioned that history, because particular pro- 
visions were not viewed as onerous provisions The plaintiffs 
wanted these provisions because— you have to again remember the 
historical context. We sued in 1970, got relief in 1973. The same 
problem was occurring and had to go back to court in 1974. 
^ We got a second order in 1975; the same problems were reoccur- 
nng and had to go back to court again. 

The only way you can— plaintiffs in these litigations can monitor 
what these agencies are doing— and here we had a history of non- 
compliance with court orders, is to have the data with which to do 
the monitonng. 

So that is what the reporting is directed toward. You specifically 
mentioned, for example, certain data relating to resources of the 
agency— certam budgetary requests and things like that. 

Well, that is because the defendants were saying to the plaintiffs 
in court that we don't have the resources to do the job. 

So, the plaintiff said, ''Well, give us some information about that, 
and when we look at that information, we will be able to see 
whether this defense makes an^' sense.** 
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And all of these— these provisions that you have talked about, 
have either been agreed to by the defendant or directly relate to 
some defense which they have raised, or directly relate to some- 
thing that the plaintiffs need in order to monitor what the defend- 
ants are doing. 

We would like nothing better than to see those very same re- 
sources going entirely into enforcement, but the sad story is that 
despite 15 years of litigation, the nonenforcement continues, and 
therefore we welcome the-— not only the scrutiny of this committee, 
but we would like to see it become unnecessary to have these re- 
porting provisions; but they remain necessary as long as the nonen- 
forcement of the statutes continues. 

Ms. Greenberger. I would like to 

Mr. Walker, So your specific answer to my question is that at 
the present time, it is a more effective use of resources to fill out 
reports than to do compliance? 

Mr. LiCHTMAN. I stand on my previous answer. 

Mr. Walker. No, but that would 

Ms. Greenbergek. Td like to add 

Mr. Walker. No, but that was your answer. 

Mr. LiCHTMAN. I don't think that is a fair paraphrase of my pre- 
vious answer. 

Mr. Weiss. While you were gone, I asked Mr. Lichtman to de 
scribe to us what the onset of the Adams case was like, to describe 
to me the details of the failure of the Office for Civil Rights to en- 
force civil rights legislation, and it was a result of those re- 
ports 

Mr. Walker. Yes, I am familiar with that, Mr. Chairman, and I 
am familiar with the fact that there are a large number of issues 
that are involved in what we are dealing with here. 

But the bottom line is that there are, in fact, resource questions 
that have to be addressed. There is no one that comes before this 
Congress, no one that comes before this committee that wuuldn't 
like to have more resources for something that they are directly in- 
volved in; and that is, in fact, a legitimate kind of concern to bring 
to Congress. 

The fact is, though, that we are dealing with finite resources, 
and always will be. 

And so, my question, in this case, I think is a legitimate one, 
given the fact that there are finite resources; given the fact that 
those resources are not likely to be expanded significantly. 

Wouldn't we be better off putting the money toward doing real 
work rather than redtaps? 

And that's what I am trying to establish here. 

Ms. Gr/SENBErger. I wonder if I might add something, also as the 
lawyer— one of the lawyers who represented the plaintiffs dealing 
vnth sex discrimination in the Women s Equity League case, which 
has become connected with the Adams case and we are now part of 
the Adams case as well. 

When W3 brought our case in 1974, the Office for Civil Rights 
had no idea what was going on. They didn't know how many com- 
plaints they had around the country; they didn't know where the 
compliance reviews had been started. 
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1 T ^^^^ * ^^^^ whether they had been started and dropped, or 
lost. Ihey lost complaints. Their recordkeeping was a disgrace; and 
It was part and parcel of the lack of seriousness with which they 
took their obligations to enforce these laws. 

These records, which by the way now, are all on computer and do 
not require very many resources at all—these records were neces- 
sary for the Office for Civil Rights to have a clue about what was 
going on in their own office, to find out whether or not their com- 
plaints were being handled promptly. 

To find out whether their compliance reviews were proceeding, 
or were falling into a black hole somewhere, 
i'^^ Washington office needed this information as much as the 
plamtitls did, and that is precisely why, as Mr. Lichtman said, the 
past administrations had been willing to agree to collect it, because 
they had no idea what was going on, and that is precisely why the 
court was willing to require that it be kept. 

And it is now on computer. It a very routine matter for them 
to collect and report over. It is not at all burdensome. 

It is really not taking enough resources, I would suspect, to deal 
with any significant additional compliance reviews or complaint 
handling, as a matter of fact. 

And without those resources, the handling of complaints and 
compliance reviews would not really be very productive. 

Ms. McClure. Congressman Walker, could I just address that 
question? 

Mr. Walker. Just let me make one point, and then I certainh 
will allow you to address it, but, you know, again, my experience 
with so many of these thin^ is that lawyers like lots of informa- 
tion, i understand that. You know, the more information lawyers 
have, the better they like it. 

Bureaucrats love to come up with information, because, as I say, 
that prevents them from ha\-;ng to do real work; they write re- 
ports, and they give the lawyers all the information they want. 

1 he problem with all of that is that what you get is stagnation- 
and It seems to me that -yvhat we are dealing with and the com- 
plaint that you are bringing before us is more or less a complaint 
about stagnation. What I am suggesting is that the very process 
may be producing the stagnation. And that is a concern, it seems to 
me. 

Yes, I will be glad to yield. 

Ms. McClure. Congressman Walker, I dare say that if you were 
managing a large enterprise with a $40-million budget and 900 em- 
ployees, and that if you were serious about doing your job, getting 
the job of this enterprise done, you would have precisely that same 
information in order to determine what you were doing, and where 
your shortfalls were. 

Any business has to have that kind of information, so it is simply 
a part of good management and shows whether you are serious 
about gettmg the job done. 

.^o^i?^?- I mean— serious about doine 

which job? Serious about filling out reports? Fine. 

^ certain that we end up with tons of paperwork, 
all of which then can be seen as serious effort. 
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My point is that if the complaints are real about the fact that 
the real job, the actual real work is not getting done, that piling up 
all that paperwork probably is a factor too. 

Mr. Chambers. Congressman, I would just like to make a briet 
response to your question, and while admittedly if the bureaucracy 
were such that it limited the ability of the agency to carry out its 
responsibility, that ought to be something that the committee 
ought to review. , , i i x u * • 

On the other hand, the committee ought to also look at what is 
actually involved in the compilation of the data that you are refer- 
ring to, and given also be aware of what is going on in other in- 
stances, not just with the enforcement of title VI, and the need tor 
data to evaluate what is being done. xi. • 

It is not, as has been indicated, that expensive to compile the in- 
formation required in the report. If one were litigating that the 
agency was not complying with this responsibility, one would have 
to get the same data that you described in the reporting provisions. 

I would imagine the committee itself would want the same infor- 
mation that is required by the reporting provisions to evaluate how 
well the agency is carrying out its responsibility. 

And if one looks at the basis of the lawsuit, the Adams litigation, 
one sees that that qz^uB information was what the agency had to 
compile in defense of the charge, and had to be compiled by the 
plaintiffs to demonstrate the agency's noncompliance. 

So I don t— I think it is really putting up a straw purse to sug- 
gest that what is required in the reporting provision is taking away 
the agency's time and resources to carry out its responsibility. 

Mr. Walker. Well, we can characterize it any way. Can anybody 
tell me how many pages are in one of these reports? In the semian- 
nual report, how many pages? 

Mr. Chambers. I am sure that there are a number of pages re- 
quired to comply with all the information that is required. 

Mr. Wal' ^R. But on the other hand, does anybody know how 
many paget it is? , . . ^ • 

Mr. Chambers. Well, I understand all the information is on a 
computer, and the computer can spew out the information. 

Mr. Walker. That isn't my question. My understanding is that it 
is a report about this thick; isn t that right? [Indicating.] 
Mr. LiCHTMAN. About that thick. , . u t 

Mr Walker. About the same thickness I am showing here. In 
other words, it is a report about 2 inches thick; and it has to be 

done twice a year? . ^ . u 

Mr. Chambers. They are all computer printouts which can be 

spewed out very quickly. , , , , ^ . r 

Mr. Walker. Well, you know, somebody has to put intormation 
into computers. 

Mr. Chambers. Certainly. 

Mr. Walker. You know that's a part of research. 

Well, thank you, Mr. Chairman. ^ . 

Mr. Weiss. Gentlemen, it is not the suggestion that the agency 
shouldn't keep records, is it? 

Mr. Chambers. No. . , i 

Mr Walker. I am suggesting that recordkeeping and paperwork 
is one of the main problems of Federal Government, and, in fact. 
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what we may be hearing here is the fact that we are buried under 
tons of paperwork that may be, in fact, impeding the agency in 
doing its real job. I am simply raising that as one of the facts that 
maybe this committee ought to be aware of? 

Mr. Weiss. The agency wasn't doing its real job; that's the point. 

Mr. Walker. Well, it evidently still isn^t, from what we are hear- 
ing. 

Mr. Weiss. That's right. 
Mr. Ck)nyers? 

Mr. Walker. Well, it may be that paperwork is a part of that 
problem, and that is the only point this gentleman is raising. 

Mr. Weiss. They weren't doing their job before the paperwork re- 
quirement was put on them. 

Mr. Ck)nyers? 

^l' ^^1^^' W®^^' ^ r^ght for me to gain the floor at this 
point, Mr. Chairman— Mr. Weiss? 
Mr. Weiss. Oh, that's fine. 

Mr. CoNYERS. Thank you very much, Mr. Chairman, and my col- 
leagues on the subcommittee. 

I would like to find out what brought about the need for the 
court to order the provisions in the first place. 

Mr. LicHTMAN. You are referring to the most recent orders? 

Mr. CoNYERS. Well, let's start off with the earliest orders. Was 
that in 1973? 

Mr. LicHTMAN. Yes, Congressman Conyers. 

In 1973, the court initially concluded that the discretion of the 
agency was not unlimited. The agency had found discrimination in 
literally hundreds of school districts, many State systems of higher 
education, and failed to act on its own findings. 

Mr. Conyers. Excuse me, when you say that they found that the 
discretion of the agency was not unlimited, would you elaborate on 
that.'' 

Mr. LiCHTMAN. The agency was contending that it had total dis-- 
cretion to determine when to act on its own findings, when to bedn 
proceedings to cut off Federal funds, and so forth. 

The court said, "You have discretion, as any administrative 
^ency does, but it is not unlimited. And when you have made 
these findings of discrimination by so many Federal recipients, at 
some point in time, on a timely basis, you must act on those find- 
ings, and If you don t get corrective action through voluntary 
means, you must commence enforcement proceedings.'" 

Mr. Conyers. Well, what was the Department of Education ' 
doing 

Mr. LiCHTMAN. At that time 

Mr. Conyers [continuing]. That led the court to make that state- 
ment? 

umxi L\p^™AN. At that time, of course, it was the Department of 
HbW, the predecessor agency. It was going through— well, you 

inr?'.^"^xP^^ ^^^^ ^^^^ ^® talking about. This is 1969. 
ly^U, lyTl—there was a marked departure between the enforce- 
ment process being carried out by that administration and the one 
;n^^ J out between the passage of the statute in 

iyb4 and 1970; and what happened as we discussed it a little bit 
earlier this morning, was a sharp change in policy, and the new 
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administration chose to stop using the title VI enforcement process^ 
It continued to gather information; it continued to make findings of 
discrimination, but it failed to act on those findings. 

And the central holding of the court was that when the agency 
makes these findings and contii^ues to subsidize the discrimination, 
it must begin enforcement activity if it cannot secure an end to the 
discrimination on a voluntary basis. 

And all the subsequent orders since 197G have been carrying out 
that basic theme. 

We have had to return to court over and over because over and 
over the agency has not complied with the orders of the court. 

But most of those orders, to summarize them, very briefly, have 
been directed toward the same achievement, namely, to secure en- 
forcement on a timely basis, following the basic maxim that justice 
delayed equals justice denied. 

Ms. Greenberger. There was a very similar history with respect 
to title 9, which is a part of that case now as well, where there 
were complaints filed, there was discrimination, and then the case 
simply was dropped. The school continued to set money and it con- 
tinued to discriminate. 

There were investigations done by the agency. They found dis- 
crimination. Again nothing was found. The school continued to get 
the money and they continued to discriminate. 

There wero cases where the agency would investigate a com- 
plaint, find there was no discrimination, but they never inter- 
viewed the complainant. 

There w^ie cases where they would go out and do an investiga- 
tion and they would never talk to the students or the teachers of 
the school or the parent^^, and lo and behold, find there was no dis- 
crimination. 

Mr. CoNYERS. Who was this? What part of HEW. 

Ms. Greenberger. This was the Office for Civil Rights, and in 
the case of the title IX aspect of the case, which was later in time, 
in a filing in 1976 the Government conceded that they were not fol- 
lowing the law and they weren't adequately enforcing title IX and 
they stood up in cou:i; and told the Judge that they agreed they had 
been actmg improperly. ITiis wa3 during the Ford Administration. 

Mr. Conyers. They agreed that they hat^ been edins in-properly? 

Ms. Greenberger. Yes, in the case of title IX, and so, that was 
the basis for the title IX order which is a part of the Adams case 
and Women 's Equity Action League cas =5. 

So, there was a very similar, a duplicate of process thf^t took 
place in that part of the case as had in the race discrimination con- 
text that had .en repeated from earlier years through to that 
period of time as well. 

Mr. Conyers. Now, what information or provisions are required 
under the court orders? tt • x 

Mr. Weiss. Mr. Walker has a copy of it, Mr. Ck)nyers. He just 
read the requirements. , ^ 

Mr. Conyers. Well, I wasn't here and I would rather hear it from 
the witnesses, although my colleague and I trust each ot>ier explic- 
itly. 

Let me put the question to the witnesses. 
Have you seen this? 
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Mr. LiCHTMAN No, Congressman, but we would be happy to 
suomit the actual orders themselves whicli contain the reporting 
provisions. icnwinng 

fk^?' ^NYERS. Yeah, the only thing is I've got to find out what 
they are now. I can't read about it after thev've gone 

Mr LiCHTMAN. Each of them are directed-each of them are di- 
rected to get at the bas>c elements of the court's orders. 

For example, the court has set up a series of time tables for the 
processing of complaints and for the conduct of compliance reviews, 
anu ?o these reporting provisions enable us to see when those time 
Irames are met by region, by basis-that is, by jurisdictional basis, 
aggregate and so forth. ' 

^ofcn'^c^fu ^ we mentioned before, go to particular 

fu^f^}^u the Government has raised over the years At times 
they said they didn t have adequat/- resources. So we says well 
what are your resources and what are you asking for and do you 
have a resource problem. " jr^u 

Those are the types of provisions that are in the order. 

Mr. CoNYERS. Mr. Chairman, could the witness take a moment to 

»^ "Tfr'" the document that you and Mr. Walker have provided, 
fnii f; Weiss Of course. Would you look at that Mr. Lichtman, and 
tell us whether in fact the document accurately reflects what the 
requirements are of the Adams order. 

Mr. CoNYERS. Thank you, Mr. Chairman. 

Ms. Greenberger. I might say, while Mr. Lichtman is looking at 

£p n^hiolfT""; f i^^- '•^^"y ^^^'Sned to deal with 

■ J had been proven when complaints were being 

to completion ^ ^^^"^ ^^'"^ ^^''^^ ^^^^^ carried through 

What the order does is say, you must carry them through to the 
end, and you must oo it in a timely way. You cannot simply allow 
^ for 5, 6, 7, 8, and 9 years, which is ?n fact What 

So, a big part of the order is to make sure that when they do 
?J!!?ff.!^^^- ° them fairly. That they investigate the complainants. 
i„Woc ^ iu^®^.*'!^^. and ask questions of the complainant them- 
selves and the students and employees in schools, for instance. 
TT,o *he school, did you discriminate? 

21 Si fnSgSoI''^ '''' d-"-i-tion. They have to 

And, then the final segment is to report on how they do it. 
rZ^'^^iT- If'- Attorney Greenberger, that sounda like the 
court was interested in cutting the redtape, and the crap, and the 
bureacracy, and getting down to business. 

fif ^^^^^^x^^; ^ think, in fact, when Congress- 

man Walker was talking about strangling in redtape-Pm not sure 
those were the words that he used-but that there^ too many- 
"^.f ^- ^^A' f^''*' what we had seen before these orders 
and before the reports were lots of papers, lots of reports being sent 
' Ki ' -^u y "^^^^^ * asking the right questions. They weren't 
usable. They were asking things that weren't directed to any 
answer that anybody needed. 

*u^wu^-^ ^^^^ '■^P?^ ^° is basically ask the right questions, so 
that the information that is on the paper is information you need, 
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the court needs, the agency needs, and the outside groups that 
have a right to make sure these laws are enforced need. 

So, they're not wasted paper. They're all very important ques- 
tions that need to be answered. 

Mr. CONYERS. Well, it seemed that this would be a method of ex- 
pediting; the process, mo^-^ng things along in timely fashion, and 
eliminating a lot of redtape or unnecessary information, paperwork 
filing, which according to some, bureaucrats are inclined to prefer 

to do anyway. , , , , , . , t ^u- i r 

Ms. Greenberger. I think that s absolutely right, and 1 think it 
we were to come in here today and your comm'.ttee wanted to 
know what's going on with th^ Office for Civil Rights, is it investi- 
gating properly, and we came up and we asked all of our individ- 
uals and we each came up with 50 examples of problems you d still 
want to know, oh, that's 50 problems out of a big universe. 
What's— you know, what's the overall pictu.-e, and we know the 
overall picture because of these reports. 
Mr. CoNYERS. Well, thank you very much. 
Mr. Chambers. Congressman, I would say that the answer to 
you/ question— that the objective here is to cut redtape and to 
enable the agency to operate more efficiently— is you're quite cor- 
rect 

The objective here is to cut the redtape and to enable the agency 
to operate more effectively. 

One of the things that we noted in some of the more recent ac- 
tivities of the agency is the agency is still having difficulty keeping 
up with what charges have been filed, when those charges were 
processed) et cetera. 

And, the objective of the order reporting provisions wac to avoid 
just that problem, and what is required here is absolutely neces- 
sary to make the agency efficient. 

Mr. CoNYERS. Well, is the document provided to me by my col- 
league, Mr. Walker, a fairly accurate description of the provisions 

required? , , xi. j 

Mr. LiCHTMAN. I would prefer to have in the record the order 
itself, but my brief review of these paragraphs indicates that it ap- 
pears to be a fair summary of the key elements or some of the key 
elements in the reporting provisions. , , x x 

Mr. CoNYERS. OK, my final question is, how's the Department 
doing in terms of those required provisions under court order? 

Mr. Chambers. It's set out in more detail in my written state- 
ment, but we think that the Department has some major problems 
in complying with the order and with the responsibilities under 
title VI and other provisions of— that are in question here. ^ 

As we tried to point out, it's delaying still compliance review. It s 
delaying processing of individual complaints. It's gathering of infor- 
mation—is seriously flawed. It's sampling that is going on in vari- 
ous districts is very questionable and is based on inadequate info- 
mation. ^ ^_ , , 

In short, we think that we still have many of the problems with 
the enforcement of title VI and title IX in section 504 that we had 
during— at the beginning of the Adams litigation. 

Mr. C'ONYERS. Not good. 
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Ms. McClure. Congressman Conyers, I address your attention to 
page 18 cf Mr. Chambers* written statement in which we have 
summarized the highlight of current performance based on the re- 
porting provisions for fiscal years 1983 and 1984. 

Mr. Conyers. Very, very shaky hera 

Are you suggesting that the Civil Rights Compliance Department 
of Education may not be conforming v/ith the court order? 

Mr. Chambers. That's certainly our position, Congressman. 

We think there are, as weVe indicated, some major problems 
with OCR's discharge of its responsibility. 

Mr. Conyers. You mean, that we may have to sue the Civil 
Rights Department of the Education Department to get them to do 
their job? 

Mr. Chambers. Congressman, as the written statement that I 
submitted pointed out, that's the only way we've gotten the Depart- 
ment to do much of anything over the years. We started in 1969 
with the Adams litigation because that Department then of HEW 
was not discharging its responsibility and we've had to go back to 
court continuously since that period to try to get the Department 
to comply with its responsibilities under the act. 

Mr. Conyers. Are there any considerations to go back into court 
to seek further court requirements that they comply? 

Mr. LiCHTMAN. Well, we are still before the court. Two orders 
were issued as recently as March 1983. One relating to the time 
rules that weVe been talking about; a second relating to State sys- 
tems of higher education that we have not been focusing on. And, 
the latter, by the way, is quite important in that it sets a series of 
deadhnes for the fall of 1985, and I would hope the committee 
v'ould scrutmize the extent to which the agency is complying with 
those deadlines that are coming up shortly. 

But, the DepaHment of Justice chose to appeal one of those two 
orders, the one relating to these time rules. 

Mr. Conyers. Is that Bradford-Reynolds decision? 

Mr. LiCHTMAN. The decision to appeal? 

Mr. Conyers. Yes. 

Mr. LiCHTMAN. I don't loiow— the Civil Division is representing 
the Department of Justice, so I don't reallv know that Mr. Reyn- 
olds participated in that decision. 1 just don't know. 

Mr. Conyers. Well, Mr. Singleton is shaking his head in back of 
you, so maybe it was his decision. 

Mr. LiCHTMAN. Well, at the time of the decision to appeal, Mr. 
Singleton was the Assistant Secretary and he would know who 
made that decision to appeal. Presumably various people in the De- 
partment of Justice were crucial in that determination. 

But, to summarize quickly, of those two orders issued as recently 
as early 1983, one of them was not appealed; one was appealed. The 
court of appeals has not addressed the merits of the appeal. It has 
raised certain questions concerning standing and mootness, and we 
are now before the district judge on remand briefing the issues that 
were raised by the court of appeals. 

So, the case continues and the efforts to seek enforcement contin- 
ue after all these years. 

Ms. Greenbergeh. I must say, what really happened is that we 
came in and said they were not complying with these orders, and 
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the response of the Office for Civil Rights was, ''We don't have to 
be held open to any orders. We're going to appeal and we re going 
to say the court can't tell us to do anything." 

And, that I think is the bottom line of what Mr. Lichtman was 
referring to that we're all now involved in briefing. 

They want the courts out of this business because they would 
just as soon not have that kind of added pressure. 

Mr. CoNYERS. I'm almost shocked. 

Thank you, Mr. Chairman. 

Mr. Weiss. Thank you very much, Mr. Conyers, and let me ex- 
press my appreciation to the entire panel. 

Thank you very much for your participation and for your in- 
volvement. 

Our next witness will be the Honorable Harry M. Singleton, As- 
sistant Secretary for Civil Rights of the Department of Education. 

Mr. Singleton, if you will t?,Ke your position at the witness table, 
we v/ill proceed. 

Mr. Singleton, as you know, it is the practice of this subcommit- 
tee to swear in all of its witnesses. If you will stand and raise your 
right hand. 

[Witness sv/orn.] 

Mr. Weiss. We have just received your prepared testimony, and 
without objection, it will be entered into the record in its entirety. 

You may proceed as you wish, either to read it, to summarize it 
or to highlight it— whatever is most convenient for you. 

Let me also indicate that because of a prior scheduling problem 
that I have, I will be leaving at about 11:30 for about one-half hour, 
but if my colleague, Mr. Conyers, is here during that period, I will 
ask him to assume the Chair and then v^e will continue right on 
through with the testimony. 

At this point, we are ready to proceed with your testimony. 

STATEMENT OF HARRY M. SINGLETON, ASSISTANT SECRETARY 
FOR CIVIL RIGHTS, U.S. DEPARTMENT OF EDUCATION, ACCOM- 
PANIED BY SANDRA BATTLE, STAFF MEMBER 

Mr. Singleton. Thank you, Mr. Chairman. 

The Office for Civil Rights in the Department of Education en- 
forces title VI of the Civil Rights Act of 1964, title IX of the Educa- 
tion Amendments of 1972, section 504 of the Rehabilitation Act of 
1973 and the Age Discrimination Act of 1975. 

In addition, OCR assists the Department in implementing civil 
rights provisions in a number of other education programs, particu- 
larly the Education of the Handicapped Act and the Vocational 
Education Act. 

The civil rights laws OCR enforces extend to a wide range of re- 
cipients of Department assistance, including 50 State education and 
rehabilitation agencies and their subrecipients; 15,840 local school 
districts; 3,300 colleges and universities; 10,000 proprietary institu- 
tions; and other institutions, such as libraries, museums, et cetera, 
that receive Federal financial assistance from the Department of 
Education. 

These laws protect any person in the United States who might be 
the victim of discrimination on account of race, national origin. 
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sex, age, or handicapping condition in a program or activity that 
receives Federal financial assistance. 

OCR relies on individual complaint investigations and broad 
scale compliance reviews to ensure compliance with the civil rights 
laws it enforces. In the past several years OCR has improved its 
performance dramatically in its ability to secure compliance follow- 
ing an investigation. 

For example, at the end of fiscal year 1984, OCR had virtually 
eliminated its inherited backlog of cases. Even more instructive is 
the fact that OCR reduced significantly the average age of pending 
complaints from 1,297 days at the end of fiscal year 1982 to 229 
days at the end of fiscal year 1984. 

These data are evidence that OCR was investigating new com- 
plaints and clearing up the existing inherited backlog at the same 
time. 

By way of further example, as of June 30, 1985, OCR has re- 
ceived 1,594 complaints and resolved almost an equal number, 
1,570 complaints. 

One reason for OCR's improved performance is drastically im- 
proved management. Another is the renewed emphasis on afford- 
ing recipients an opportunity to achieve voluntary compliance with 
the civil rights laws where a deflciencv may have been found. 

The civil rights statutes which OCR enforces require that OCR 
seek voluntary compliance on the part of recipients prior to initiat- 
ing formal enforcement action. 

Accordmgly, one significant aspect of OCR's compliance program 
is the effort to obtain compliance voluntarily from an educational 
institution where a violation has been found to exist. This is in the 
best interest of all parties, and is the most effective enforcement 
route to follow. 

Over the last several years, OCR has implemented a number of 
innovative measures in order to increase the opportunities for se- 
curing voluntary compliance. 

For example, November 1981, OCR adopted an early com- 
plaint resolution procedure. Its purpose is to facilitate the resolu- 
tion of complaints by providing the parties involved with an oppor- 
tunity to voluntarily resolve between themselves the issues prompt- 
ing the complaint. 

Under the ECR Fjrocedures, OCR does not conduct an investiga- 
tion unless the parties are unable to agree. 

The use of the ECR process is strictly limited. Only individual 
complcints where the remedy is individual in nature art eligible. 
FOR is not available where the complaint involves a class of indi- 
viduals or Where the alleged violation, if true, would require a 
classwide remedy. 

OCR is presently evaluating its experience with ECR to deter- 
mine if the process needs modification. 

Another relatively recent procedure designed to enhance OCR's 
ability to achieve voluntary compliance is prefinding negotiations. 
Such negotiations occur only after OCR has completed its investi- 
gation and prepared its proposed findings. 

At that point, prior to issuing its formal findings, OCR staff will 
meet with the recipient's representatives and present the results of 
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OCR's investigation, identify any problems OCR may have found, 
and outline what corrective action is necessary to address them. 

In some cases, OCR will provide technical guidance to assist in- 
stitutions to develop ways to correct problems that they may dis- 
cover. If agreement is reached, OCR's final findings are drafted to 
reflect the fact that the recipient has achieved compliance, and a 
violation-corrected letter of findings is issued. 

If prefinding n^otiations fail, OCR continues in its efforts 
obtain voluntary compliance subsequent to the issuance of any 
letter of finding of violation. 

OCR also assists recipients and beneficiaries in voluntarily com- 
plying with the civil rights laws through a comprehensive program 
of technical assistance, unrelated to individual complaint or com- 
pliance activities. 

This program complements OCR's compliance activities and ex- 
tends the range of impact beyond those recipients which are direct- 
ly involved in a complaint mvestigation or a compliance review. 
The technical assistance program encourage? voluntary compliance 
and results in long term benefits. 

In providing information about the nature of compliance, OCR's 
technical assistance program helps to prevent discriminatory prac- 
tices and to eliminate the need for costly and time-consuming in- 
vestigations. 

However, as desirable as securing voluntf>.ry compliance may be, 
sometimes it is a goal that cannot be achieved. When OCR deter- 
mines that a recipient is in violation of civil rights statutes and 
compliance cannot be secured through voluntary means as previ- 
ously described, OCR initiates formal enforcement proceedings. 

This may be accomplished by instituting administrative proce- 
dures to terminate a recipient's Federal financial assistance or by 
referring the case to the Department of Justice for appropriate in- 
junctive relief. 

Since 1981 OCR has mitiated formal administrative enforcement 
proceedings seeking fund t mination in 26 cases. OCR has also re- 
ferred cases to the Department of Justice for appropriate action 
where OCR's efforts to achieve voluntary compliance have not been 
successful. 

OCR's improved case performance has resulted in it achieving 
substantial compliance with the stringent requirements of the 
court order in Adams v. Bennett. However, despite that achieve- 
ment, application of the Adams order remains one factor which 
continues to disproportionately influence OCR's operation and its 
allocation of resources. 

The Adams order, first entered in 1972, is the outgrowth of a col- 
lection of lawsuits brought by civil rights groups beginning over 15 
years ago. Although modified in part since first entered, its most 
significant requirements have not changed. 

For example, the order requires that OCR investigate each sub- 
mission it receives that Is not patently frivolous, which could be 
deemed a complete complaint. Such a categorical requirement de- 
mands that OCR direct resources toward investigation of individual 
complaints often at the expense of planning and conducting more 
efficient large scale compliance reviews. 
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In addition, the Adams order mandates not only specific time- 
frames within which OCR must take final action to resolve each 
case or compliance review, but intermediate timeframes as well 
within which specific activities must occur in each case or review. 

Experience has demonstrated that many of the Adams time- 
frames are unrealistic, in part, because of increasing case complex- 
ity. 

In view of this, and for other reasons related to sound and effi- 
cient program management and to constitutional concerns, the De- 
partment opposes the continued application of the Adams order. 

Mr. Chairman 

Mr. CoNYERS. Pardon me, I didn't hear that. 
Mr. Singleton. Excuse me? 

Mr. CoNYERS. ExcuL;e me, I didn't hear that last statement. 
Mr. Singleton, I stated that the Department continues to oppose 
the Adams order. 

Mr. CoNYERS. Thank you. 

Mr. Singleton. LIr. Chairman, and members of the subcommit- 
tee, since assuming my position as Assistant Secretary for Civil 
Rights, I have worked diligently to enable OCR to carry out more 
effectively and efficiently its responsibilities. 

The President and the Secretary of Education are very commit- 
ted to vigorous enforcement of our civil rights laws and I believe 
our record in the Department of Education bespeaks that fact. 

Thank you. 

(The prepared statement of Mr. Singleton follows:] 



ERLC 



96 



OPENING STATEMENT 
OF 

HARRY M. SINGLETON 
ASSISTANT SECRETARY FOR CIVIL RIGHTS 
U. S* DEPARTMENT OF EDUCATION 



BEFORE 



HOUSE COMMITTEE ON GOVERNMENT OPERATIONS 
SUBCOMMIHEE ON INTERGOVERNMENTAL RELATIONS 
AND HUMAN RESOURCES 



ON THE 



DEPARTMENT OF EDUCATION'S 
ENFORCEMENT OF FEDERAL 
CIVIL RIGHTS LAWS 



JULY 18, 1985 



BEST COPV 



101 



97 



Opening Statement of Harry M. Singleton 



The Office for Civil Rights (OCR) In the Department of Education 
enforces Title VI of the Civil Rights Act of 1964, Title IX of the 
Education Amendments of 1972, Section 504 of the Rehabilitation Act of 
1973, and the Age Discrimination Act of 1975, In addition, OCR assists 
the Department in implementing civil rights provisions in a number of 
other education programs, particularly the Education of the Handicapped 
Act and the Vocational Education Act. 

The civil rights laws OCR enforces extend to a wide range of recipients 
of Department assistance, including 50 State educafon and rehabilitation 
agencies, and their subrecipients; 15,840 local school districts; 
3,300 colleges and universities; 10,000 proprietary institutions; and 
other institutions, such as libraries anu museums that receive Federal 
financial assistance from ED, These laws protect any person in the 
United States who might be the victim of discrimination on account of 
race, national origin, age, sex, or handicapping condition in a 
program or activity that receives Federal financial assistance. 

OCR relies on individual complaint investigations and broad scale 
compliance reviews to ensure compliance with the civil rights laws it 
enforces. In the past several years OCR has improved its performance 
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dramatically 1n Its ability to secure compliance following an Investigation. 
For example, at the end of FY 84, OCR had virtuall/ eliminated Its 
Inherited backlog of cases. Even more Instructive Is the fact that 
OCR reduced significantly the average age of pending complaints frorr 
1,297 days at the end of FY 1982 to 229 days at t .e close of FY 1984. 
These data are evidence t^at OCR was Investigating new coirplalnts and^ 
clearing up the existing Inherited backlog at the same time. By way of 
further example, as of June 30, 1985, OCR has received 1,594 complaints 
and resolved almost an equal number, 1,570 complaints. 

One reason for OCR's Improved performance Is drastically Improved management. 
Another Is the renewed ciphasls on affording recipients an opportunity to 
achieve voluntary compliance with the civil rights laws wnere a deficiency 
may have been found. The civil rights statutes which OCR enforces require 
that OCR seek "voluntary compliance" on the part of recipients prior to 
Initiating formal enforcement action. Accordingly, one significant aspect 
of OCR's compliance program Is the effort to obtain compliance voluntarily 
from an educational Institution where a violation has been found to 
exist. This Is in the best Interest of all parties, and Is the most 
effective enforcement route to follow. 

Over the last several years, OCR has Implemented a number of Innovative 
measures In order to increase the opportunities for securing voluntary 
compliance. For example. In November, 1981 OCR adopted an Early Complaint 
Resolution (ECR) procedure. Its purpose Is to facilitate the resolution 
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of complaints by providing the parties Involved wUh an opportunity to 
voluntarily resolve between themselves the Issues p'-omptlng the 
complaint. Mnder the ECR procedures, OCR does not conduct an Investigation 
unless the parties are unable to agree. 

The use of the ECR process Is strictly limited. Only Individual complaints 
where the remedy Is individual In nature are eligible. ECR Is not available 
where the complaint Invol/es a "class** of individuals or where the alleged 
violation, if true, would require a class-wide remedy. OCR is presently 
evaluating its experience with ECR to determine if the process needs 
modification. 

Another relatively recent proced-re designed to enhance OCR's ability to 
achieve voluntary compl lance is "pre-f inding negotiations." Such 
negotiations occur only after OCR has completed its Investigation and 
prepared its proposed findings. At that point, prior to Issuing its 
formal findings, OCR staff will meet with the recipient's representatives 
and present the results of OCR's investigation, identify any problems OCR 
may have found and outline what corrective action is necessary to address 
them. In some cases» OCR will provide technical guidance to assist 
institutions to develop ways to correct problen.s they may discover. If 
agreement is reached, OCR's final findings are drafted to reflect the 
fact that the recipient has achieved compliarce, anJ a "vio.ation-corrected" 
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letter of findings Is Issued, If pre-flnding negotiations fall, OCR 
continues In Its efforts to obtain voluntary compliance subsequent to the 
Issuance of any letter of finding of violation. 

OCR also assists recipients and beneficiaries 1n voluntar^ily complying 
with the civil rights laws through a comprehensive program of technical 
assistance, unrelated to individual complaint or compliance activities. 
This program compliments OCR's compliance activities and extends the 
range of Impact beyond those recipients which are directly Involved In a 
complaint investigation or compliance review. The technical assistance 
program encourages voluntary compliance and lesults In lofig term benefits. 
In providing Information about the nature of compliance, OCR's technical 
assistance program helps to prevent discriminatory practices and to 
eliminate the need for costly and time-consuming investigations. 

However, as desirable as securing voluntary compliance may be, sometimes 
it Is a goal that cannot be achieved. When OCR determines that a recipient 
Is In violation of a civil rights statute and compliance cannot be secured 
through voluntary means as previously described, OCR initiates formal 
enforcement proceedings. This may be accomplished by instituting admini- 
strative procedures to terminate a recipient's Federal financial assistance 
or by referring the case to the Department of Justice for appropriate 
injunctive relief. Since 1981, OCR has initiated formal administrative 
enforcement procedings seeking fund termination in 26 cases. OCR has 
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also referred cases to the Department of Justice for appropriate action 
where OCR's efforts to achieve voluntary compliance have not been successful. 

OCR's improved case perfonrance has resulted In It achieving substantUl 
compliance with the stringent requirements of the court order In Adams v. 
Bennett . However, despite that achievement, application of the Adf^mi order 
remains one factor which continues to disproportionately Influence OCR's 
operation and its allocation of resources. The Adams order, first 
entered in 1972. Is tne outgrowth of a collection of lawsuits brought by 
civil rights groups beginning over fifteen years ago. Although modified 
in part since first entered, its most significant requirements have not 
been changed. For example, the order requires that OCR Investigate each 
submission It receives that Is not patently frivolous which could be 
deemed a "complete complaint." Such a categorical requirement demands 
that OCR direct resources toward Investigation of Individual complaints, 
often at the expense of planning and conducting more efficient large 
scale compliance reviews. In addition, the Adams order mandates not only 
specific timeframes within which OCR must take final action to resolve 
each care or compliance review, but Intermediate tln^eframes as well 
within which specific activities -nust occur In each case or ^evlew. 
Experience has demonstrated that many of the Adams timeframes are un- 
realistic. In part, because of Increasing case complexity. In v:ew of 
this, and for other reasons related to sound and efficient program management 



BEST COPY AVAILABLE 

ERIC 



102 



and to constitutional concerns » the Department opposes the continued 
application of the Adams order. 

Mr. Chairman, and necnbers of the Subconmlttee, since asswning my position 
as Assistant Secretary for Civil Rights » ! have worked diligently to 
enable OCR to carry out fnore efficiently and effectively Its responsi- 
bilities. The President and the Secretary of Education are very 
cofflmltted to vigorous enforcement of our civil rights laws, and I 
believe our record In the Department of Education bespeaks that fact. 



THANK YOU. 
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Mr. Weiss. Thank you very much, Mr. Singleton. 

Tell me when you assumed the position of Assistant Secretary. 

Mr. Singleton. I was officially sworn in as the Assistant Secre- 
tary I believe in October of 1982. However, I was on beard while 
my confirmatic\ was in the works as of about April of 1982. 

Mr. Weiss. And, what did you do prior to that time? 

Mr. Singleton. Tm sorry? 

Mr. Weiss. What did you do prior to that time? 

Mr. Singleton. Prior to that I was a Deputy Assistant Secretary 
at the Department of Commerce. 

Mr. Weiss. And- for how long had you held that position? 

Mr. Singleton, i was in that position for approximately a year. 

Mr. Weiss. And, what had you done prior to coming into Govern- 
ment service? 

Mr. Singleton. Well, let me — since we're o.i my resume. Prior to 
that I was Republican chief counsel and staff director for the Com- 
mittee on the District of Columbia in the House of Representatives. 
So, Ym very familiar with these proceedings and how they work. 

Prior to that I was in private practice. I was working for a small 
law firm here called Covington & Burling. 

Mr. CoNYERS. How small is that law firm? 

Mr. Singleton. Well, that's tongue in cheek. I'm sorry, Mr. Con- 
yers. 

Mr. Conyers. My response was tongue in cheek, too. 
Mr. Weiss. Yes. thank you very much. 

I just wantec the record to have a bio of you and your creden- 
tials. 

On August 2, 1984, Mr Singleton, this subcommittee informed 
you by letter that it was conducting an oversight review of the De- 
partment of Education's Office for Civil Rights. The letter specifi- 
cally requested access to the files of all caser referred to the De- 
partment of Justice by OCR from January 1, 1981, to the present. 

On June 4, 1985, the subcommittee again requested access to all 
investigative files held by OCR. Access to open enforcement files 
has not been granted. 

Why? 

Mr. Singleton. Well, Mr. Chairman, I don't know specifically of 
what you speak. As far as I know, OCR has complied with your re- 
quest. 

Now, to the extent that we are the custodians of the files, we 
would certainly be happy to produce them, and I think we have 
done that. To the extent that a case has been referred to the De- 
partment of Justice and they have that file, I don't have custody of 
it- You would have to get that file from the Department of Justice. 

Mr. Weiss. Now, now, wait a minute. Let me start again. 

You're telling me that you refer files to the Department of Jus- 
tice and there are no copies kept at the Office for Civil Rights of 
those f)Jes? 

Mr. Singleton. When we refer a case to the Department of Jus- 
tice for action they assume responsibility of that case, once it has 
been referred to them. 

Mr. Weiss. Now, answer my question. 



104 



Are you telling me that once you refer a case to the Department 
of Justice that you do not keep a copy of the file of that case your- 
self? 

Mr. Singleton. No, I don't believe that we do. 

Mr. Weiss. Do you have any of your staff people here? 

Mr. Singleton. Yes. 

Mr. Weiss. Can you check with them as to that before we pro- 
ceed. 

Mr. Singleton. Sure, Vll be happy to. 
[Pause.] 

Mr. Singleton. My answer stands. We do not keep the— we do 
not keep copies of the files. 

According to my staff, we send those files to the Department of 
Justice so they can have a complete record on which to make their 
judgment about handling the case. 

Mr. Weiss. What a strange way to conduct business, I must say. 

Mr. Singleton. That's a judgment on your part, Mr. Chairman. 

Mr. Weiss. You do agree with us, do you not, that referral of 
these cases to the Justice Department is not for criminal prosecu- 
tion, but for civil action? Is that right. 

Mr. Singleton. That's correct. There may be some instances in 
which some criminal violation may be involved, but I tliink for the 
most part we're talking about civil litigation. 

Mr. Weiss. Well, do you know of any instance in which any of 
those cases that have been referred to the Justice Department— 
and I think there are 23. Is that correct? 

Mr. Singleton. I think that's about right. 22 or 23. 

Mr. WliSS. Do you know of any instance in which any of those 22 
or 23 cases have been referred for criminal prosecution? 

Mr, Singleton. No, no. Not to my knowledge. 

Mr. Weiss. Mr. Singleton, I'm not sure if you are familiar with 
the pursuit of the Gorsuch or Burford case by the Congress, the 
House of Representatives. If you're not, I will remind you that Ms. 
Gorsuch, Ms. Burford was held in contempt when she took the posi- 
tion that she could not in fact allow the Congress, the House of 
Representatives, to see cases which were open cases— that is, that 
were under investigation or pending investigation. 

Are you familiar with that? 

Mr. Singleton. Yes, I'm familiar with that, but I'm confused. 

What are you talking about? Are you talking about open cases 
that we may have in our possession or are you talking about cases 
which we've referred to the Department of Justice? 

I'm confused. Please clarify. 

Mr. Weiss. I'm talking about any cases which fall within the ju- 
risdiction of the Office for Civil Rights. You're not saying that once 
you've referred a matter for civil action to the Justice Department 
that you no longer have jurisdiction over those cases, are you? 

Mr. Singleton. That's what I'm saying; yes. 

Once I refer a case to the Department of Justice they assume ju- 
risdiction over the case. 

Mr. Weiss. OK. Mr. Singleton, recognizing at this point that you 
are under oath, I ask you again. I ask you again to tell me if in fact 
there are any copies in the Office for Civil Rights of the Depart- 
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ment of Education of any of the cases and files which have been 
referred by your office to the Department of Justice? 

Mr. Singleton. Mr. Chairman, I think I have stated that, as far 
as I know, as far as my staff" has advised me, we do not keep copies 
of the files. I do not know if there are any files present in our office 
right now that relate to cases referred to Justice. 

My staff" has told me that our customary and usual policy is to 
refer the entire thing to the Department of Justice. Now, that's my 
testimony. 

Now, I don't know if somewhere some attorney has squirreled 
away a complete complaint. I don't know that. 

Mr. Weiss. Tell me, if you will, who directly was responsible for 
forwarding those 22 or 23 cases to the Department of Justice? 

Mr. Singleton. Well, as the Assistant Secretary for Civil Rights 
I would be responsible for forward'jig those cases. I signed 

Mr. Weiss. I know, you'd be responsible for everything that goes 
on in the office. 

But, tell me who undertook the direct action of forwarding those 
files to the Department of Justice? 

Mr. Singleton. I think that, at the staff level, it probably would 
have been the Director of the Enforcement Division. 

Mr. Weiss. And what is that person's name? 

Mr. Singleton. His name is Frank Krueger. 

Mr. Weiss. Frank? 

Mr. Singleton. Krueger. 

Mr. Weiss. Spell the name for me. 

Mr. Singleton. K-r-u-e-g-e-r. 

Mr. Weiss. And, is Mr. Krueger with us today? 

Mr. Singleton. No, I don't believe so. No, he is not here with us 
today. 

Mr. Weiss. Would you, for the record, check with Mr. Krueger if 
in fact he kept copies of the files which were forwarded to the De- 
partment of Justice and submit his response to us. Will you do 
that? ^ 

Mr. Singleton. I will do that. I will check with Mr. Krueger. I 
will determine if in fact we have any copies of those files, and, if 
so, I will turn them over to the committee. 

That's not a probien, Mr. Chairman. 

Mr. Weiss. Before you came to these hearings today, did you ask 
Mr. Kru^er if in fact there were copies of those files which had 
been turned over to the Justice Department retained by the Office 
for Civil Rights? 

Mr. Singleton. No, I did not ask Mr. Krueger that question. 
However, other staff, subordinate staff, in other discussions told me 
tnat we did not have those files when we were going over the list of 
the documents that the subcommittee had requested. 

Mr. Weiss. Who of your staff told you that in fact you did not 
have any copies of those files at the Office for Civil Rights? 

Mr. Singleton. At the time I believe it was one of the staff mem- 
bers present here today, Ms. Sandra Battle, and if I'm not mistak- 
en, I believe the Service Director, Mr. Fred Cioffi. 

Mr. Weiss. Would you spell those last names for me. 

Mr. Singleton. Well, the first one is Battle, B-a-t-t-l-e, and the 
second one is Cioffi, C-i-o-f-f-i. 



110 



106 



Mr. Weiss. And, Ms. Battle is here? 
Mr. Singleton. Yes, she is. 

Mr. Weiss. Would you ask her to please come to the witness 
table. 

Mr. Singleton. Sandra. 

Mr. Weiss. Ms. Battle, before you sit down, will you please raise 
your right hand. 
[Witness sworn.] 

Mr. Weiss. Now, do you of your own knowledge, Ms. Battle, know 
if there are any copies of these 22 or 23 files that we've been dis- 
cussing which have been turned over to the Department of Justice 
kept in the Office for Civil Rights? 

Ms. Batfle. I personally have no knowledge that the files are 
kept in the Office for Civil Rights. There may be specific docu- 
ments in the possession of individual attorneys, but the official files 
were trcmsferred to the Department of Justice, to the best of my 
knowledge. 

Mr. Weiss. Yes, the official files were transferred. 

The question that I asked of you is, do you know whether in fact 
copies have been retained in the Office for Civil Rights? 

Ms. Battle. I have no knowledge of any copies being retained in 
the Office for QvU Rights. 

Mr. Weiss. Is it possible that in fact copies are still held in the 
Office for avil Rights? 

Ms. Batfle. It may be possible that there may be one or two 
files. I have no knowledge of that. 

Mr. Weiss. Did you speak with Mr. Krueger who is responsible 
for directly foward.ing these files to the Justice Department? 

Ms. BATtLE. Mr. Krueger is my immediate supervisor. 

Mr. Weiss. And, were you personally responsible for forwarding 
thos^ files to the Department of Justice? 

Ms. Battle. Me personally, no, Tm not. 

Mr. Weiss. Who in fact personally forwarded those files to the 
Department of Justice? 

Ms. Batfle. I assume it's still under Mr. Krueger's direction. I 
vasn't personally involved. 

Mr. Weiss. You don't know whether in fact Mr. Krueger kept 
copies of those files in his office. Is that right? 

Ms. Batfle. Oh, I know there are no copies of the files in his 
office, his personal office. 

Whether in fact— there may be parts of files in offices in the 
Office for Civil Rights— there may be. But, he doesn't have copies 
of the files in his office. 

Mr. Weiss. Do you know if in fact there are parts of those files 
still at the Office for Qvil Rights? 

Ms. Battle. Attorneys that work on cases may keep individual 
copies of documents that they worked on in their rooms as parts of 
their personal records. Those documents that we prepared in head- 
quarters may be in various attorneys' offices, but they're not part 
of the official records for the office. 

Mr. Weiss. How many—do you know how many attorneys 
worked on those 22 or 23 cases? 

Ms. Batfle. I can't guess. 
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Mr. Weiss. Would you say then that there are copies of each of 
those 22 or 23 cases in the individual offices of the individual attor- 
neys at the Office for Civil Rights? 

Ms. Battle. I have no way of knowing what is in the individual 
offices of the various attorneys, so I can't say that. I don't know 
their recordkeeping system for their personal files. 

Mr. Singleton. Mr. Chairman, you also understand, of course, 
that each file is a compilation of a bunch of documents, of course. 
That there's not just one or two pieces of paper in there, but there 
are many documents in there constituting one file. 

Mr. Weiss. Yes. 

Mr. Singleton. OK. 

Mr. Weiss. And 

Mr. Singleton. OK, so that an attorney may have one or two of 
those documents— may have one or two of those documents, but it 
would not constitute the official file, will not constitute even a sub- 
stantial portion of the hie. 

Mr. Weiss. When the subcommittee started making its request 
on August 2, 1984, for these files, did you ask that whatever files 
were still present in the Office for Civil Rights be made available 
to the subcommittee? 

Mr. Singleton. I don't recall what I did at that time, Mr. Chair- 
man, usual practice probably would have been to tell the staff 
persor who handles congressional affairs for OCR to get the docu- 
mep .5 together, to comply with the request. 

Mr. Weiss. Well, that may be your usual practice, but it is a fact, 
is it not, that subcommittee staff have not had a chance or access 
to look at any of those parts of any of those files? 

Mr. Singleton. The files referred to the Department of Justice? 

Mr. Weiss. That's right. 

Mr. Singleton. What I'm telling you, Mr. Chairman, is that I do 
not have the files. I've told you that those files have been trans- 
ferred to the Department of Justice. 

They are the custodians of the official files that you make refer- 
ence to. I don't have them. Staff tells me that we don't have them. 

Mr. Weiss. We just talked about parts of those files. You just told 
me how it's not just one or two documents. It's a mass of docu- 
ments and that some of those documents are still kept in the of- 
fices of some of the individual attorneys. 

Mr. Singleton. Are you making a new request. Are you making 
a new documents request, Mr. Chairman? Are you looking for parts 
of files now or would you like to see the entire file? 

Mr. Weiss. Mr. Singleton, we asked you starting on August 2, 
1984, for all the files of all the cases referred to the Department of 
Justice by OCR, and then we again asked you on June 4 of this 
year for access to all investigative files held by OCR. 

I'm not making a new request. I'm continuing to make the re- 
quest that you 

Mr. Singleton. Then make the request of the Department of 
Justice, Mr. Chairman. I do not have those files. 

Now, if you want me to produce for you a ragtag collection of 
documents that may not make any sense to you, fine, I will do thrt. 
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If you want the official file for each case referred to the Depart- 
ment of Justice then the Department of Justice is the appropriate 
place to make the request. 

Mr. Weiss. I want you to make available to the subcommittee 
whatever parts of any of those files, ragtag or not, as you may de- 
scribe them, which are still held in the Office for Civil Rights. 

Mr. Singleton. We will do what we can to pull those documents 
together to the extent that they exist Ym not stating that they 
exist. Tm saying that it is a possibility they may. 

Mr. Weiss. When were those 22 or 23 cases of files referred to 
the Department of Justice? 

Mr. Singleton. Well, that's very difficult for me to answer, Mr. 
Chairman. It would be over a period of years— I mean, yes, over a 
period of years, beginning in 1981. 

I would suspect, though, that the last — last batch of cases sent to 
Justice may have been in September 1983. I don't think we've sent 
anything over there recently. If we have, it's probably a particular 
case that they may have expressed interest in, but I don't recall 
specifically at this time. 

Mr. Weiss. Well, isn't it a fact that the bulk of those cases were 
referred to the Department of Justice in 1983? 

Mr. Singleton. Yes, I tlunk that would be a reasonable state- 
ment to say that a good many of them were referred in 1983; yes. 

Mr. Weiss. OK, now, how many cases have been returned by the 
Department of Justice to the Office for Civil Rights? 

Mr. Singleton. I think four have been returned to the Depart- 
ment—or to the Office for Civil Rights. 

Mr. Weiss. And, when were those case files returned to the 
Office for Civil Rights? 

Mr. Singleton. I don't know the specific dates at this point. 

Mr. Weiss. Have you made those returned files available to the 
subcommittee? 

Mr. Singleton. I don't know whether we have or not. If they 
were asked for they should have been. 

Mr. Weiss. But, they were not. As a matter of fact, they were not 
made available to the subcommittee. 

Will you in fact make them available to the subcommittee, thObC 
files which have been returned to the Office for Civil Rights? 

Mr. Singleton. Sure. Sure, no problem. 

Mr. Weiss. Will you request of the Department of Justice that 
they allow you to make copies of the files which you referred to 
them-K)f these 22 or 23 cases which they still hold, and will you 
then make those files available to the subcommittee? 

Mr. Singleton. Well, I think that before I answer on the record 
on that I think I'd like to take that under advisement. I don't know 
if it would be appropriate for me to do that or whether it would be 
more appropriate for you to request the documents directly from 
Justice. 

Mr. Conyers. What's wrong with you doing it? 

Mr. Singleton. Well, why should I be responsible for it when I'm 
not the custodian of the files. 

Mr. Conyers. Nobody asked you tc be responsible for anything. 
He just asked you to ask them for the files. 
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Mr. Singleton. Well, I said Vd like to take that under advise- 
ment. Am I not permitted to have an opportunity to think about 
that, Mr. Conyers? 

Mr. Conyers. Well, not necessarily. You can think about it right 
now. 

Mr. Singleton. Well, I would like to not take the time 

Mr. Conyers. How long do you want to think about it? 
Mr. Singleton. Give me a couple of days. Is that all right? 

Mr. Weiss. Mr. Singleton, we will 

Mr. Conyers. Over the weekend? 
Mr. Singleton. Yes. 

Mr. Conyers. How's that? Is that all right? 
Mr. Singleton. Give me a couple of days. Td like to think about 
it. Td like to do this in an appropriate fashion. 
Mr. Conyers. What are you going to think about? 
Mr. Singleton. Excuse me? 

Mr. Conyers. Whether you're going to comply or not? 

Mr. Singleton. I'm going to think about whether this is the ap- 
propriate way to do it. I'm not the custodian of those files. The Jus- 
tice Department is. The Justice Department may have rules 

Mr. Conyers. If the Justice Department doesn't want to give me 
the files 

Mr. Singleton. The Justice Department may have rules and reg- 
ulations for dealing with those things. 

Mr. Conyers. They don't have to give you the files and you just 
report it back to the chairman. 

Mr. Singleton. They may not. 

But, that's the point. The chairman— the chairman may want to 
request the files directly from the Department, 

Mr. Weiss. No, I'm requesting them of you, Mr. Singleton. 

Mr. Singleton. Well, I'm not the custodian of those files. 

Mr. Weiss. Mr. Singleton, I'm asking you to ask the Department 
of Justice to allow you to make copies of the files which you turned 
over to them or have them make copies for vou and then make 
those copies available to this subcommittee. I m asking you to do 
that. 

I'm not going to pursue thct part of the questioning at this point. 
We will allow you over the weekend to in fact think about it and 
we will then request that you return here. 

I'm going to turn it over to Mr. Conyers at this point for some 
substantive questioning, and hopefully I will see you again when I 
return within about one-half hour or so. Is that all right with the 
gentleman. 

Mr. Walker. Is the minority going to get a chance to participate, 
Mr. Chairman? 

Mr. Weiss. At this point I'm turning the Chair over to the gentle- 
man from Michigan. I'm sure that he will 

Mr. Walker. Well, we didn't get a chance to participate in all 
these findings that I'm now learning have been going for some 
months. The minority has been totally cut blind of all of that. 

We keep referring to the fact that the subcommittee is doing all 
this work, and the fact is the minority hasn't even been brought 
into the business of the subcommittee and now I'm finding out all 
kinds of information here. 
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Tm wondering whether or not we're at least going to be able to 
ask some questions. 

Mr. Weiss. You always are and you know that we'll lean over 
backwards to be courteous to one another. 

Mr. CONYERS. Do I have the Chair? 

Mr. Weiss. Mr. Convers, would you please assume the Chair. 
Mr. CoNYERS. Thank you very much. 
Mr. Weiss. I thank you very much. 

Mr. CoNYERS [presiding]. First of all, as the acting chairman, Td 
like to thank the witness for his agreement to consider over the 
weekend his response to the chairman's request. I think that's very 
fair. I think that's timely. And, I thmk that s very appropriate. 

Now, I'd like to yield to the ranking minority member of the sub- 
committee for as much time as he may consume. 

Mr. Walker. T^ank you, Mr. Chairman, and I certainly appreci- 
ate that. 

Just let me reiterate the point, that one of the things that does 
disturb me a little bit about the way we're proceeding here, and it 
has turned somewhat adversarial and I particularly think that it's 
unfortunate that at one point the witness' integrity was somewhat 
called into question with the statement about reedizing whether or 
not he was under oath. 

I think that the witness probably takes those oaths very serious- 
ly, as the subcommittee does. 

But, in an adversarial proceeding like this, one of the things that 
is bothersome is that we refer to the fact that the subcommittee is 
conducting this investigation, and there is subcommittee work 
going on, and the fact is that the minority has never been brought 
into the subcommittee process. 

This— the requests that you have had from the subcommittee 
have not included my signature. I have not been consulted about 
these matters at all as the subcommittee proceeded. And, that is 
not to say that there may not be very legitimate requests, and I 
think you have acknowledged in your testimony that there are 
some very legitimate requests that the subcommittee has sent 
down. 

What I am now somewhat concerned about is the fact that I now 
hear those requests being extended into something that I'm no^ 
certain are appropriate. Would it be normal policy for a subcom- 
mittee of the Congress to request rummaging through the personal 
files of lawyers in order to come up with documentation to send to 
Capitol HUl? 

Mr. Singleton. This is one of the— it's one of the things I would 
like to think about. It seems to me that what we have here is a far 
different request than that which was communicated to us previ- 
ously. 

Mr. Walker. And, if Mr. Krueger, for instance, kept files in his 
possession, as was asked here, do I understand that that would 
have been in violation of departmental policy? 

Mr. Singleton. Well, I don't know if it would have been in viola- 
tion of departmental policy, but it certainly may have been some- 
what at odds with what our internal office procedures were with 
respect to keeping the files, the official files were supposed to be 
transferred. 
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Mr. Walker. Well, but the reason why you're being told that 
they want you to come up with the files from Justice is because 
there may be some question as to whether or not this subcommit- 
tee can go to Justice because that's outside our jurisdictional area. 

So, they're asking you to do something that this subcommittee is 
not prepared to do itself, it is not prepared to take the heat for. 

I think we have to understand that would mean that you'd have 
to go over and involve another subcommittee chairman. You might 
have some situations over there where they might demand to un- 
derstand just what's going on here, and if the minority's been kept 
in the dark, you can bet that some other people may have been 
kept in the dark along the line. I think that that's the reason why 
it does raise some questions and so I'm pleased to hear that you're 
going to take it under advisement. 

I would suggest that you talk to a couple of good lawyers about it 
over the weekend because I think we re getting into some very 
questionable areas and— because I have been kept in the dark all 
this time — it leads me to raise some serious questions about what 
the Intent here is. 

When we start talking about open cases— since we have had a 
problem of this committee leaking information— not in this sub- 
committee necessarily, but in this Government Operations Commit- 
tee^there have been leaks of information— we have the potential 
of information that is not readily available lo people who are in- 
volved in these actions becoming public infonnation and thereby 
undermining the court process. 

Mr. Singleton. Thars precisely correct, Mr. Walker, and that's 
one of my concerns and rve expressed that to the chairman. How- 
ever, the chairman refuses to cooperate with me on that point. 

I told him that I was not denying this subcommittee any docu- 
ments. I tried to turn over everything that I had in my possession 
that I knew about, however I had one concern and that was open 
complaint files. Open files in which an investigation is ongoing. 

I didn't deny him access to those files. I did say, however, that I 
vfaa concerned about jeopardizing any ongoing investigation and I'd 
like to sit down and chat with you, as the ranlang minority 
member, and he, as the chairman, about some ground rules that 
we might follow to protect the int^ty of those files. 

It's my responsibility to make sure that those investigations are 
seen to their fruition and I cannot risk having those ongoing inves- 
tigations jeopardized by some mistakes. 

The chairman refuses to meet with me — to meet with us to talk 
about such ground rules. He feels they are unnecessary. 

Mr. Walker. Well, I appreciate your willingness to include me in 
the meetings because it would have been the first time I would 
have been included in the rtieetings with regard to the development 
of this particular hearing, and, you know, I think maybe that— that 
says a little something about what's been going on here. 

Mr. Singleton. Well, as an old staff* director and chief counsel 
for the minority, I know how that is. [Laughter.] 

So, I thought it would be appropriate to — for the minority to be 
involved. 

Mr. Walker. You understand the problem. 
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Let me ask you a couple of substantive questions, and I appreci- 
ate the gentleman from Michigan indulging me with the time here. 

Do you think that one of the major differences between you and 
your critics on this whole issue of Adams compliance and the range 
of other issues before you is the fact that you have placed emphasis 
on voluntary compliance and they seem to have a real desire to see 
formal enforcement actions? 

Mr. Singleton. Well, you know, it's — you have to put all of that 
into context. I mean, I don't— and I want to preface what Tm about 
to say with the statement that, you know, Tm not trying to impune 
anyone's integrity here or their well-meaning intentions. 

But, you know, I was looking at the line that you had at the 
table that precwied me and they're all representative of advocacy 
groups for the most part. They make their living calling into ques- 
tion, criticizing, organizations such as mine. 

If we were vigorously 

Mr. Walker. That's fine, we need those people too; right? 

Mr. Singleton. That's right. I mean— but we have to put it into 
context and understand what it's all about. 

I tWnk that if we probably were enforcing as a sole mode 100 
percent of the time they probably would be upset that we weren't 
using more voluntary approaches to resolve the problems. There's 
always something to complain about. 

But, the Adams order, though, is— it may have been useful at 
one time, for a very limited period of time, for a very limited pur- 
pose, but in my judgment has gotten out of hand and has mush- 
roomed and, among other things, has become an unnecessary inter- 
ference, an unwarranted interference by the judiciary into the af- 
fairs of the executive. 

Could you imagine, for example, Mr. Walker, the courts telling 
this subcommittee, this committee how long it had to take to work 
up an investigation, how long it had to take to hold hearings and 
when it had to report out a bill to committee— to the full commit- 
tee. When the full committee had to report that bill out to the floor 
and then how much time the House would have to deliberate and 
then report that bill out? 

It's a very 

Mr. Walker. On the budget act this year that might be an ad- 
vantage. 

Mr. Singleton. On the budget? Yes, I think that's right. [Laugh- 
ter.] 

But, it's a very far reaching thing, and it gets into the day-to-day 
managf ment of the Office for Civil Rights, and I don't think it's 
necessary and I'd like to see it done away with. 

Mr. Walker. Well, I appreciate that. But, the point I was getting 
to is if taking the testimony that I went through and— it seems to 
me that what we're really hearing from the advocacy groups here 
today was the fact that they are criticizing the efforts you put for- 
ward on voluntary compliance and I think you've done some very 
innovative things. 

And, as you pointed out in your testimony, the statute requires 
you to go after voluntary compliance. Is that not correct? 

Mr. Singleton. That's correct. 
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Mr. V/alker. And, so that is not something that you do based 
upon your own choice even if that might be your personal philoso- 
P^y- The statute requires you to go for voluntary compliance. 

Mr. Singleton. Absolutely correct. 

Mr. Walker. And, the statute was written in that way because 
they felt that there was a better way of doing this than simply 
having enforcement eflForts. I guess to some extent it comes down 
to a question as to whether or not you want to use muscle or nego- 
tiation as the way of achieving some of these things. Tm always 
kind of interested to hear people who in some areas are willing to 
have no muscle applied to the settlement of issues and in other 
areas want the Federal Government to come down with full force 
before you have a period to try to negotiate. 

In this instance, it seems to me that the very way in which you 
have reduced caseloads, and have reduced the backlog of caseloads 
shows that some of the innovative steps that have h^n taken on 
voluntary compliance have in fact worked. And, I think that 
youVe, indeed, right that that has to be made a part of the record. 

I also think that there is some need to take a look at the issue 
that I raised earlier, and that is that we have piled on you a 
burden of paperwork that in fact prevents the agency from doing 
some of the real enforcement work and some of the real voluntary 
compliance work that might settle additional cases. 

And, that if in fact this subcommittee wants to do something 
that is more within our jurisdiction as a Government Operations 
Committee, maybe we ought to look at some of those kinds of prob- 
lems because that's really more the jurisdiction of chLs committee 
than some of the policy related issues. 

Fd be pleased to have your comments. 

Mr. Singleton. I think that's right. 

You know, Fd like to get to the point, though, that vou made. If 
you listen to the critics you'd think tha^ we had totally abandoned 
enforcement efforts when nothing could be further from the truth. 

We have more enforcement actions goi.ig now than had been 
going on previously. 

We terminated Federal financial assistance to a school district. 
VVe did that in 1982. You know the last time that was done was 
1972. 

iq2^^qP^^^ saviors of civil rights during that period from 1977 to 
1980-81, they never brought an enforcement action that went to 
fruition. They never terminated anyone's Federal financial assist- 
ance. 

But, yet, they talk about our lack of nerve and fortitude in going 
forward with enforcement action when nothing could be further 
from the truth. 

The Education Department has a fantastic record as far as en- 
forcement actions are concerned. All you have to do is look at the 
statistics. I stand behind that. I'm proud of that record and I think 
that this -subcommittee ought to be praising us for the work that 
weve doi*c. 

We've eliminated a backlog of cases. We've reduced the average 
^e of complaints from over a thousand days old down lo 229, and 
I m not hearing any praise. 
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You, Mr. Chairman, should be saying, Mr. Singleton, you've done 
a fantastic job. Maybe you have some areas where there's a little 
bit of improvement needed, but, my God, this is fantastic. 

But, what do I hear? They're not collecting data. They're not en- 
forcing the law vigorously. They're taking too many ^ oluntary set- 
tlements. 

Anyway, enough said. I think that you get the idea. I think that 
we have done a very fine job. 

Mr. Walker. I appreciate it. Thank you, Mr. Singleton. 

Thank you, Mr. Chairman. 

Mr. CoNYKRS. You're more than welcome. 

Did you say that I should be praising the agency? 

Mr. Singleton. Oh, you know, Mr. Chairman, I—you know— far 
be it from me to put words in your mouth. I was just saying that 
one scenario could possibly be that you'd want to praise us for 
doing such a fine job. 

Mr. CoNYERS. Well, I do want to praise Federal agencies. 

One of my jobs is to be a national encourager of Federal action 
in agencies that participate in a positive social fashion or outstand- 
ingly in other ways. One of the things that— nothing makes me 
more pleased than to give out awards, commendations. 

At times I even go on the floor of the House of Representatives 
and publicly laud them before our nt^tional constituency and there 
is reason why I should not hold this policy out to the Office for 
Civil Rights in the Departnient of Fducation. I'd be delighted. 

Now, give me some reasons? 

Mr. Singleton. Ready? 

Mr. CoNYERS. Ready. 

Mr. Singleton. OK. I'll write you a 1-minute speech if y .nt 

to give it, but 

Mr. CoNYERS. OK. 

Mr. Singleton. We 

Mr. CoNYERS. I accept. 

Mr. Singleton. We have eliminated, virtually eliminated a back- 
log of cases. When I say virtually it's because we don't know pre- 
cisely. We're working on this. How many cases should be open at 
any given time. You see, a case comes in, you have to process it 
and so forth So, we're working on some calculus to determine how 
many cases should be open at any given time with the number of 
filings we've received. 

But, we feel right now that our pending caseload is pretty much 
keeping up with the filings, if you will. So, we virtually eliminated 
our backlog of cases. 

We've reduced the average age of our complaints. Now, you 
know, the complaints that we had open at the end of fiscal year 
1982 were over 1,227 days old. 

The Adams order says we probably shouldn't have any case older 
than 225 days. We've reduced the average age. At the end of fiscal 
year 1984 it was 229 days. 

Mr. CoNYERS. Very good. 

Mr. Singleton. I thought it was fantastic. I'm very proud of 
OCR's staff because they're the ones who did the work. 
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I mean with adequate leadership, of course, but they did the 
work and I m very proud of them. And, I think that some accolades 
are due them. 

And, some other things that we have done are in the manage- 
ment area. We've got information systems that we've never had 
befor^If you try and go back and look at statistics and figures for 
the Offi^ for Civil Rights you can't pull them out. You can't find 
them. They didn't keep them. They had no recordkeeping systems 
that made any sense. 

We've got those systems now. We've got improved management 
systems now, like the management by objective systems. 

One of the things I found was that the Office for Civil Rights was 
reacting too much. Consequently, we did not have enough opportu- 
nity, it seemed to me, to do any planning, to plan our activities to 
see where we might want to go, where we might be going in the 
future. 

So, through the management by objectives process I instituted a 
series of reforms that have resulted in a number of measures that 
require my senior officers to plan their activities and manage their 
resources m a much more effective manner. As a result, I think 
that probably all of them would agree that— although they may 
not like the MBO system per se-they have to admit that it does 
torce them to plan and that's something that they've never done 
before m the Office for Civil Rights. 

We are questioning a lot of the old theories, for example, that 
were relied upon in the survey area. We are asking questions 
Never had we asked the question, well, why do we ask this particu- 
lar survey question? Is this question giving us the information that 
we need? Is this a question even designed to give us what we need? 

^^^^^ evaluated those surveys before. We're doing that 
now. There are a number of systems like that that we put in analy- 
sis and are working on right now. So, it's a constant improving on 
our total operation. 

I've realigned the office. We had a management organization, it 
seerned to me, that was bordering on chaos. There were no clear 
lines of communication. You had training being done in three dif- 
ferent shops. You had survey information being collected by prob- 
ably another two. There was too much overlap and no clear-cut 
lines of communication to the regional directors, who really do the 
bulk of the work in ';he field. 

I cut through all of that. I reorganized the shop and, as a result, 
cleaned up those lines of communication. I think I have a much 
more streamlined, much moie efficient Organization, and I think 
the statistics show that. 

We have;— we've improved. We are processing cases faster and 
more effectively than we have ever before. 

^uJ' y^?^ ^ reasons why I think that we 

ought to be praised for what we've done, and not be criticized as 
havmg not made any progress whatsoever. Now, that's not to say 
that we don t have any areas for improvement. Sure, we do. I know 
we do. And, we're working on that. 

Mr. CoNYKRS. Which areas would you 

Mr. Singleton. I knew you were going to ask that. 
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Well, the area that 1 think that we ought to improve upon is con- 
tinuing to increase our efficiency in the processing of cases. 
We have to continue to improve on that. 

Another one— area I think that we ran improve on is manage- 
ment. I mean, that was a word that was unheard of in OCR prior 
to my coming there. And, I have moved some people around as a 
result of their inability to manage. 

Mr. CoNYERS. This is great. Til have quite a set of remarks to 
make on the floor. 

Mr. Singleton. Til write them up for you. You won't have to 
worry about it. 

Mr. Ck>NYERS. And, I probably will be able to get some of my col- 
leagues to join me in the — well, this could not take minutes but 
maybe hours. 

Now, included in that 

Mr. Walker. You know, Mr. Chairman, special orders are a spe- 
cialty of mine, and we can probably get you an hour or two that 
would 

[Laughter.] 

Mr. CoNYERS. Yes; I appreciate that very much. We might join 
forces on this. 

Now, included in that preparation for these commendations we 
would probably want to include a few statistics. The descriptive 
prose is going to be great about improvement, efficiency. 

Somewhere along the line we will probably have to use some 
numbers not mentioned here, which Fm sure you will supply, that 
will help us out in that regard. 

Mr. Singleton. Sure. Be happy to. 

Mr. Conyers. Well, now, that's just wonderful. 

Now, why is it that the courts do not perceive this vast improve- 
ment? I mean, the court is creating an order that is supposed to 
help you improve. Do they have some difficulty in understanding 
through you and counsel this magnificent achievement that has 
been reported here? 

Mr. Singleton. Well, you know, the court sits in judgment and 
they pass judgment on what we tell them and what the plaintiffs 
tell them. And, right now it's under advisement, and I think we 
will see whether or not 

Mr. Conyers. In other words, they, too, may understand in time 
that things are moving along better. Maybe so well that they may 
not even require to keep you under court order about these provi- 
sions, the reporting provisions? 

Mr. Singleton. Yes, I think so. I would hope so. 

Mr. Conyers. Tell me, what is onerous about these provisions 
that the court has asked you to 

Mr. Singleton. I'm glad you asked that question. 

Mr. Conyers. Wait a minute. Let me finish it. 

Tell me, what is it that is onerous about these provisions that the 
court has felt constrained to impose to improve your efficiency? 

Mr. Singleton. Well, the first thing I'd like to talk about— and 
it's primarily the main thing— are the timeframes. 

Mr. Conyers. I see. 
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Mr. Singleton. They're arbit-ary. They're capricious. There was 
never any empirical evidence produced that stated that this was 
how long it should take. 

It was pulled out of the air. The lawyers sat around the table 
and they said, well, you know, it should take them no more than 90 
days to investigate. It shouldn't take them any more than another 
90 days to negotiate and settle this thing. 

But, it's totally unrealistic to the real world. Some of these 
people never managed an organization like this. They never dealt 
with the real problems. The people problems that you have to deal 
with, and also, they do not take into account the fact that the cases 
are becoming more complex. 

When the black, handicapped, woman who is 70 years old files a 
complaint— we just hit four jurisdictional areas. It's different when 
you're just covering one jurisdiction— and our multijurisdictional 
basis, as far as complaints are concerned, are increasing. 

Those complaints take time to go through all of those issues, and, 
you know, you've got an investigator who's working on the case 
and they're human. They go on vacation. They go on maternity 
leave, et cetera. 

When they're gone, you know, you can bring somebody else on to 
pick up the pieces, but they spend most of their time spinning their 
wheels getting up to speed, getting to where their predecessor was 
that you lose some time. 

A key witness may be unavailable for periods of time. I mean, 
there is just no empirical evidence upon which those timeframes 
pre based. 

Now, I will submit to you that if the Adams order were wiped 
out today and those arbitrary timeframes done away with, Td 
impose my own. You have to have 

Mr. CohTYERS. Would they be more severe? 

Mr. Singleton. No, they wouldn't be more severe. They'd be 
more realistic. 

Mr. CoNYERS. Well, would they be more lenient? 

Mr. SiNGLHTON. In some respects ^hey would be. In some areas 
they may not be. It would depend u^i> the type of complaint that 
ycu re dealing with. The complexity of the case. 

If the case is very complex, we may need more time to deal with 
it. But, the Adams order makes no distinction about complexity. 

Mr. CoNYERS. I thought I understood you to say that you were 
exceeding the timeframes, that ycu were 

Mr. Singleton. That's right. 

Mr. CoNYERS [continuing]. That you're moving faster than the re- 
quirements of the Adams — - 

Mr. Singleton. The previous administration had a worse record 
in compliance with the Adams timeframes. We are doing better. 

But, 111 admit to you, we're not complying 100 percent with 
those timeframes. Tiey're impossible to comply with on a 100-per- 
cent basis because they are arbitrary and capricious and they bear 
no relation whatsoever to the real world. None. 

And, I think the plaintiffs in their heart of hearts know that we 
have improved our performance and we are omplying— substan- 
tially complying with that order. I think they felt otherwise 
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they'd haul us back into court with a motion to show cause why we 
shouldn't be held in contempt, which they did once before. 
Mr. CoNYERS. And, to what effect? 

Mr. Singleton. I don't recall. I think it was thrown out or some- 
thing, or there was some agreement that was reached. I think Mr. 
Lichtman probably could 

Mr. C!oNYERS. Can't recall? 

Mr. Singleton. But, that was before my time. 

Mr. CJoNYERS. Well, let me ask you this, sir. 

Are you making every effort to comply with the Adams order? 

Mr. Singleton. You bet. I think that— all you need to do is talk 
to some of my senior officers and my regional directors and they'll 
tell vou the gray hairs they've gotten over the pressure that I put 
on them to comply. 

Mr. C!onyers. So, when you say the Department opposes the con- 
tinued application of the Adams order you don't mean that you're 
not conforming under the order. You just don't like the decision 
that the court gave in the first place? 

Mr. Singleton. Oh, yes, I mean, to do otherwise would be in con- 
tempt of the court. We 

Mr. C!0NYEKS. It could make you eligible to be in contempt cf 
court. 

Mr. Singleton. What I was trying to say was that we would be 
holding the order in contempt itself. I mean, you know, it's a con- 
temptible ordei^ and we're just not going to follow it. 

No; we follow the court order to the extent that we can. We don't 
like it, and we think it's unnecessary and arbitrary and capricious, 
but we try and do our best to follow it. 

Mr. CoNYERS. Well, I think it's important that the Chair makes 
clear what you meant in your statement so that those kinds of cir- 
cumstances that you describe will not come to pass. 

It is evidence of the helpfulness of the acting chairman to make 
sure that it's understood that your opposition to the continued ap- 
plication of the Adams order is not that you refuse to comply with 
it, which would make you eligible for possible contempt. 

Mr. Singleton. That's right. 

No, no; we are trying to comply with it, but we don't like it. We 
think it's an unnecessary intrusion by the judiciary in the affairs 
of the executive branch. 

Mr. C!oNYERS. That's probably understandable. Maybe that this 
committee is intruding on the activities 

Mr. Singleton. Well, I'm glad you brought that up, too. I think 
that in recent days a lot of congressional oversight committees are 
infringing on the executive's prerogatives under the guise of over- 
sight and it's something that I'd like to see the Justice Department 
take a look at. 

But, I'm not suggesting that that's what's occurring here today. 
B^t, I do have some concerns about that. 
Mr. C!onyers. In what areas? 

Mr. Singleton. Oh, across the board— foreign policy, defense 

Mr. Conyers. I see. In the Government Operations Committee? 
Mr. Singleton* Maybe. I just think that as a student of Con- 
gress, of government, to see the kind of activity that takes place in 
Appropriations Committee hearings, oversight hearings, 1 think 
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there is some overstepping of the boundaries. There is some blur- 
ring of the distinctions between the executive and the legislative 
branch under the guise of controlling the purse strings, of course. 
But, that's just my theory. My concern. 

Mr. CoNYKRS. Well, it's the Congress that creates the depart- 
ments in the first place. 

Mr. Singleton. Well, maybe in a technical sense. But, the Con- 
stitution creates the three branches of Goverment, and 

Mr. CoNYERS. Well, but it's tne Congress that passes the laws 
that describe the duties of the executive agencies. 

Mr. Singleton. That's right. Then it's the job of the executive to 
carry out those duties and responsibilities. Once Congress has 
passed the laws, that's it. 

Don't get in and try and 

Mr. CoNYERS. Oversight. 

Mr. Singleton [continuing]. And try and do the job of the execu- 
tive as well. 
Mr. Conyers. OK. 

Mr. Singleton. That's what I'm concerned about. 

Mr. CoNYERS. Well, that philosophy is heard frequently, even 
inside of the Congress, not only inside of the executive branch. 

Now, let me ask you about the court requirements in Adams that 
has to do with tht requirement that you expand the staff. Do you 
recall that provision? 

Mr. Singleton. No, I don't. That may have been before my time. 
I m a new timer, more or less. Remember, this case goes back 15 
years, so that may have been— that was clearly before my time 
when the order required an expansion of staff. 

Mr. Conyers. Of course, you don't escape any requirements of 
the court order because you weren't there when it was given, do 
you. 

Mr. Singleton. Oh, of course, not. I mean, to the extent that the 
particular order to which you are referring is valid. You have to 
^riderstand that the recent decision by the appeals court threw the 
1983 order out and we have gone back to the 1977 order as modi- 
fied. 

Mr. Conyers. Well, that touches you then? 
Mr. Singleton. Yes. 

Mr. Conyers. And, your responsibility is to comply with that 
order. 

Mr. Singleton. Well, I'm not aware of 

Mr. Conyers. Would you like to consult with staff? 

Mr. Singleton. Yes, I'm not aware of any requirement that's 
presently valid or presently operative in the Adams order that re- 
quires me to expand the staff. 

The only orders that I may be aware of and I don't know that it's 
appropriate to call them orders, but at least concerns, would be 
from Appropriations Committees in terms of what our staff ceiling 
ought to be or what our staff floor ought to be. 

Mr. Conyers. Well, do you remember anywhere in the operative 
court orders that the court found that the Office for Civil Rights 
had not done all that was possible to obtain additional staff and 
that there was some strong recommendation that the staff be in- 
creased? 
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Mr Singleton. I am aware — generally— that there was some 
concern expressed about that and there was some direction given, 
but I wasn t aware that it came from the order itself. The more I 
think about it, I thought this was a direction that had come from 
Congress, again through the Appropriations Committee process. 

But, Vm not aware of anything in the order that requires that. 

Mr. CoNYERS. Do you remember the Senate Appropriations Com- 
mittee instruction to the Office for Civil Rights with respect to a 
staff level? 

Mr. Singleton. Yes. You mean, how long ago? The 

Mr. CONYKRS. About 1984 fiscal year. 
Mr. Singleton. Yes. 
Mr. CoNYKRS. You recall that? 
Mr. Singleton. Yes. 

Mr. Conyers. And, in the parlance, may I ask, how are you 
doing? 

Mr. SiNGLirrON. Well, our ceiling is set at 907 FTE. I think that 
that particular provision was just considered report language. That 
report wasn't incorporated and made a part of the bill. 

So, I think it was the view of 0MB or some such place that the 
Department would have to do what it could to maintain its planned 
staff and budget levels, and that staff level would have been unre- 
alistic for OCR to attain because it would have meant some drastic 
reductions in staff levels of some other entities within the Depart- 
ment of Education. 

Mr. Conyers. So, what's j'our staff level now? 

Mr. Singleton. I think it's approximately 920 or so FTE. 

Mr. Conyers. Do you need more staff? 

Mr. Singleton. Oh, I have to get down. My ceiling is 907. I ye 
got to get to 907 FTE by the end of the fiscal year. I thmk we 11 
make it without any problem relying on attrition. 

Mr. Conyers. But, my question is do you need more staft? 

Mr. Singleton. No; I don't think I need more staff. I think that 
Vm able to get the job done with the staff level that I have as- 
signed. 

I mean 1 look at— look at the significant achievements or accom- 
plishments over the past couple of years and they were all done 
with staff levels of varying between 920 to 889 or so. So, I think 
that we can do it with the staff we have. 

Mr. Conyers. You need more funding? 

Mr. Singleton. Funding? No. 

Mr. Conyers. Do you have too much funding? 

Mr. Singleton. Yes. 

Mr. Conyers. How much surplus do you have? 

Mr. SiN^.LETON. I don't know what our present surplus is, but 
that I think will be taken care of the next time around. I think the 
President's request for the next fiscal year will put us right where 
we ought to be. 

Mr. Conyers. Which is about where? 

Mr. Singleton. It's about $43 million, $42 million. 

Mr. Conyers. Have you had a surplus of funding in the past? 

Mr. Singleton. Yes, we regularly rack up a— if I can use that 
phrase — a surplus. 

Mr. Conyers. About how much? 
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Mr. Singleton. Oh, gee, it's hard for me to say. It varies. Maybe 
a few hundred thousand dollars to maybe a million. 

Vm viewed as the Santa Claus in the Department of Education, 
but we're going to taJ:e care of that. 

Mr. CoNYERS. Weil, how about— have you ever racked up several 
million? 

Mr. SiNGLEToi^'. I don't know for a certainty. I'd have to consult 
with my staff to be able to tell you how much money we lapsed. I 
mean, what the exact figures were. It seems to me that at one 
point we may have lapsed a million or a million and a half. That 
was when there was a freeze imposed upon the Department and I 
could not hire new staff. So, consequently that meant that a lot of 
the funds that would have been used or utilized for salary and ex- 
penses were not. 

My budget is very heavily salary and expenses. I don't make 
grants and contracts, so that $45, $44, $43 million is primarily sala- 
ries and expenses. 

Mr. CoNYERS. Is it ever as much as $5 million turned back? 

Mr. Singleton. $5 million? I don't think so. I don't think so. 

Mr. CJONYERS. Well, now, would any of that money or any of 
those resources— could have been utilized to help you meet some of 
the Adams court requirements? 

Mr. Singleton. No, I don't think that that's necessarily the case. 
Weve had more staff in the past and weren't able to meet the 
Adams— the Adams order— timeframes. They are just unworkable. 

You just cannot physically 

Mr. CoNYERS. You mean, even with more money and people it 
wouldn't help? 

Mr. Singleton. I don't think so. I mean, all you have to do is 
look at the past history. Some of my predecessors had a couple of 
hundred more people than I have now and several million more 
dollars. 

Mr. CoNYERS. But, you're explaining to me that they weren't 

working efficiently. They hadn't heard of management goals 

Mr. Singleton. That's true. 

Mr. CoNYERS [continuing]. And objectives. 

Mr. Singleton. That's true. 

Mr. CoNYERS. So, we don't want to compare apples and oranges. 
Mr. Singleton. That's true, too. 

Mr. CoNYERS. I mean, with you— with your skills— streamlined 
management dispositions, would not you have been able to do more 
with more money and more personnel? 

Mr. Singleton. No, Mr. Chairman, not even I would have been 
able to affect a greater compliance, I don't think, than we already 
have even with more money and staff. 

Mr. CJoNYERS. Why not? 

Mr. Singleton. Because the Adams order is so totally off the 
wall. 

Mr. CJONYERS. Why? 

Mr. Singleton. Why? Because no one took the time to figure out 
how much time it really does take in the real world, in the real 
scheme of things to investigate complaints and compliance reviews. 
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Mr. C!oNYERS. But, you and your lawyers were in court. You 
could have taken the time to provide the court with that informa- 
tion. 

Mr. Singleton. We did, and the court rejected it. 

Mr. CONYERS. Well, what was it that you recommended that the 
court 

Mr. Singleton. I donH remember. 

Mr. CoNYERS. You don't remember. 

Mr. Singleton. That was so long ago. 

Mr. CoNYERS. Could you help me find out what it was? 

Mr. Singleton. Sure, if you would like me to provide that for the 
record, I will. 

Mr. CoNYERS. Yes. 

[The information follows:] 
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Congressman Conyers requested that I provide for the record the Department's 
proposals for modifying the Adams time frames (page 135 of the transcript). 
On August 16, 1982, in a declaration filed with the Court in the Adams 
proceeding, the Department proposed modifications to the time frames as 
contained in the December 29, 1977 Adams Order. I am enclosing a copy of 
this proposal at Tab B. More recently, on July 1, 1985, the Oepartment filed 
a motion with the United States District Court for the District of Columbia 
to dismiss the Adams case. If the motion is granted, OCR would no longer be 
under the court-ordered time frames. 



PROVISIONS OF THE PROPOSED MODIFICATIONS 
TO THE AOAMS TIME FRAMES 

Proposed by the Department of Education 
in a Declaration Filed with the Court 
on August 16, 1982 

The Department proposed the following modifications to the time frames as 
contained In the December 29, 1977 Adams order:- 

COMPLAINTS 



1. Complaints must be acknowledged within 15 days. 

,2. If the complaint Is Incomplete, information must be received within 
120 days. 

3. The Department shall resolve 75X of the complete complaints received 
within each fiscal quarter within 225 days of receipt of each complaint. 
The remaining 25X of the complete complaints received within the same 
fiscal quarter will be resolved within 510 days of receipt of each 
complaint. Resolution of a complaint means the Department shall: 
(1) close the complaint for administrative reasons or because no 
violation of the applicable laws was found; (2) obtain an agreement 
that the affected Institution will implement an acceptable remedial 
plan for the areas of noncompliance; or (3) initiate enforcement 
action by commencing administrative proceedings or by other means 
authorized by law. 

COMPLIANCE REVIEWS 

For 75X of the compliance reviews initiated by OCR within each fiscal 
quarter, the Department shall determine, within 410 days of initiation 
of each compliance review, whether the affected institution Is in 
compliance with the applicable laws with respect to the issues Investi- 
gated during the review and shall have taken appropriate action. For 
the remaining 25X of the compliance reviews initiated by OCR within 
that same fiscal quarter, ED shall determine, within 560 days of 
initiation of each compliance review, whether the affected Institution 
is in compliance with the applicable laws with respect to the issues 
investigated during the review and shall have taken appropriate 
action. 
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Mr. Singleton. V\\ get a proposal that we submitted to the court. 

I guess it was in 1982. Maybe early 

Mr. Walker. If the chairman would yield for just a moment.'' 
Mr. CtoNYERS. Td be delighted to. , 
Mr. Walker. I think it is perhaps interestmg to point out at this 
juncture that weVe got a little bit of empirical data put on the 
record in recent months and recent years by people like Drucker, 
who have pointed out that in large organizational management 
style, less is more in many instances. That, in fact, the reduction ot 
headquarters personnel in large corporate offices and in large man- 
agement schemes does produce more efficiency and does increase 
productivity and workloads. And— so, the very fact that numbera of 
people are reduced is not necessarily any indication at all that less 
work is being done. In fact, Drucker's thesis is that you may indeed 
end up with more productivity, and the Office for Civil R)£rhts may 
well be an example of proving the Drucker thesis. 
And, I thank you for yielding. 
Mr. Singleton. A classic case in j>oint. 
Mr. Ck)NYERS. Wittingly or unwittingly. t . > i 

Mr. Singleton. Wittingly or unwittingly? I mean, I don t know it 
I can respond to that. x j 4. 

Mr. CoNYERS. I mean, are you a Drucker protege or student. jJo 
you follow the Drucker theory? Are you familiar with the 
^)rucker ~ 

Mr. Singleton. I am familiar with Drucker and I believe that 
many of Drucker's theories that he's posited in papers and so forth 
are valid. I wouldn't reject it as being totally fallacious and reject 
it out of hand. . . 

At the time that I was trying to improve our management, 1 was 
not aware of this particular theory of Drucker's, but I think that it 
certainly does point out his thesis. 

We were able to do more with less. 

Mr. Conyers. I thank the gentleman from Pennsylvania. 

Now, with reference to a Dillon County School District No. ^ 
South Carolina case that was observed in judge's chambere testimo- 
ny here today, is that a case that rings any bells with you ott 

^^r. Singleton. Generally it does, yes. I'm not particularly f^il- 
iar with, you know, all the specifics of the case. It s an ability 
grouping case. , « 

Mr. <5)NYERS. Oh, boy, it goes on for pages here. The thrust ot 
the testimony is that one of the most egregious examples of 
OCR's— pardon me, malfeasance in recent years is the Assistant 
Secretary for Civil Rights' refusal— that's you? 

Mr. Singleton. Yes. 

Mr. Conyers [continuing]. To take enforcement action against 
Dillon County School District No. 2 despite having found the dis- 
trict in violation of title VI on three different occasions, beginning 
as long ago as 1977. . ^ _ .„ , , . 

The elementary and secondary school districts of Dillon have his- 
torically operated under segregation and on the basis of a 1977 
compliance review, OCR issued a letter of finding which deter- 
mined Dillon not in compliance with title VI. \ '1 > . . - 

And, they quote you extensively. ' 
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Then in October 1979, OCR conducted a second title VI compli- 
ance review and still found them out of compliance. 

On June 1980 the director of OCR region IV wrote the superin- 
tendent of Dillon and told him that they are going to forward their 
file to Washington for enforcement if they don't shape up. 

And, then, in 1983 Ajssistant Secretary Harry Singleton wrote 
Dillon stating that a third title VI compliance review conducted 
that previous year found that there were still a number of racially 
identifiable classes and that they were still out of compliance. 

And, then you wrote Assistant Attorney General William Brad- 
ford Reynolds requesting that the Department commence judicial 
proceedings. Eleven months later, in 1984, Assistant Attorney Gen- 
eral Reynolds wrote Assistant Secretary Singleton stating, "We 
have concluded that no further action by this Department in this 
matter is warranted at this time." 

And, that now we come to this hearing and I ask you what is the 
present disposition of that case? 

Mr. Singleton. We are about to make a decision in that — in 
terms of whether to institute administrative enforcement action or 
not. 

Mr. CoNYERS. I see. 
Well, that's swell. 

Do you have any approximate idea of when roughly such a deci- 
sion might come forward? 

Mr. Singleton. No, I don't. It would just be a matter 

Mr. CoNYERS. Could it be this year? 

Mr. Singleton. Oh, yes, definitely this year. 

Mr. Conyers. ok. 

Mr. Singleton. Definitely within the next 6 months. 
Mr. CoNYERS. Within 6 months? 
Mr. Singleton. Yes. 
Mr. CoNYERS. Great. 

Now, that wouldn't be the kind of example that we would go to 
the floor with in our process of praising the Department for its 
timely activity. Because there are cases of some complexity that 
sometimes preclude you from being able to move more swiftly than 
in others. Each case to turn on its own merit. And, there were 
probably, unknown to myself who is reading from the pages of the 
witness, there may have been extenuating circumstances. 

Mr. Singlbton. When did you say, Mr. Chairman, from the 
paper there that you're looking at that that case was started? 

Mr. CoNYERS. What year? 

Mr. Singleton. Yes. 

Mr. CoNYERS. 1977. 

Mr. Singleton. 1977? 

Mr. CoNYERS. Yes. 

Mr. Singleton.. Well, the way I would look at it is that I took 
that case to enforcement. 
Mr. CoNYERS. Yes. 

Mr. Singleton. I sent it to enforcement. The Justice Department 
declined not to prosecute it. So, then, the judgment was then left to 
me as to what to do with it, and we are now contemplating that 
and I think in the very near future we'll make a decision as to 
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whether or not it would be appropriate to institute administrative 
enforcement procedures to terminate funds in that particular case. 

Mr. CoNYERS. So, let's see, 1977 to— you say we can get it 
through with by 1985? Even before the end of the year? 

Mr. SiNGLEiON. Yeah, well, that's true. I mean, there is no 
excuse. That's what Tm talking about. I mean, the previous admin- 
istration sat on a lot of cases. I cleaned up a lot of stuff that they 
left over. There's no question about that. 

I sent this case to enforcement and it was sent back, and I'm 
about to do something with it now. So, I— you know, I can under- 
stand, obviously, that concern that it took that long from 1977 to 
the present day for this thing to come to some final resolution. 

But, I don't think, though, that the present leadership ought to 
be faulted. I think that we have moved in a responsible manner to 
deal with that particular case. 

Mr. CoNYERS. Yes. Now, you got the case last year? 

Mr. Singleton. That's right. It's been around a while. I'll admit 
that fact. It's been around a while. 

But, it was around a lot longer than that before I got it. 

Mr. CJONYERS. Yes, it started in 1977. But, let's see, you had it 
since May of 1984 and this is July of 1985 and you're assuring me 
that within 6 months from now you will be able to make that deci- 
sion. Let's see, that's a year and 6 months on to July. That would 
be cutting it close— it will be tough to get it in before the end of 
this year. 

Mr. Singleton. Well, you know, 6 months. Tm giving myself a 
little leeway. I may make the decision next week. 
Mr. C!oNYERS. You could 

Mr. Singleton. I mean, you know— but, then again, it may not 
be. But, I 

Mr. CoNYEKS. So, it's going to take then from May 1984 to some- 
time this year, after the Attorney Gteneral sent the case back to 
you, to decide what to do. 

Well, that's one case. 

Mr. Singleton. Well, no, no, let's not stop there. I mean, that's 
exactly, that's one case. 

But, there are a lot of things associated with that in terms 

Mr. C!oNYERS. It's probably a complex matter. 

Mr. Singleton. Indeed it is. I mean, the whole issue of ability 
grouping and the standards that we were employing and so forth, 
and because of those, whether it is appropriate for us to terminate 
Federal financial assistance, which, Mr. Chairman— make no mis- 
take about it — is a very, very heavy handed sanction. So heavy 
handed, in fact, that the previous administration never used it. 

We've used it once so far, because the fact of the matter is that 
you hurt the very people that you're intending to protect when you 
terminate funds. 

Mr. C!oNYERS. No question al)0ut We could not be in more 
close agreement, but 

Mr. Singleton. I'm very careful 

Mr. CoNYERS. But— now, this committee, and especially myself, 
are not putting themselves in the position of recommending what 
action you take. The court, nor this committee, never suggest what 
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resolution you should take— you are more sensitive and experi- 
enced in that matter clearly than we are. 

The question now is why in God's name does it take so long to 
figure out what it is you're going to do. That's the quftption. 

We're not looking for Draconian solutions or closing down 
schools or terminating funds. Obviously, the victims would be those 
who were the least culpable in the matter. 

So, it's not a matter that we want to see schools' funds termiriat- 
ed as evidence that the Office for Civil Rights is on the ball. I don't 
get that message from even the most ardent civil rights advocates 
in the Congress. 

Maybe there are some somewhere else that pressure you into 
this position, but I don't think that you will ever hear from Capitol 
Hill anyone advocating that, and, that'f? not to say that there 
aren't times when it might be fully required. 

Mr. Singleton. That's right. 

Mr. Weiss [presiding]. First, let me express my sincere apprecia- 
tion to the distinguishad gentleman from Michigan for assuming 
the Chair during my absence and for carrying on the hearings in 
such an outstanding manner. 

Mr. Singleton, I understand *hat during the time that I was gone 
to testify on another matter i i the Senate that you said that I had 
refused to meet with you. Wei', let's put that in context. 

On June 26, 1985, I forwarded a letter to you in which I said— 
I'm going to read the letter: 

Dear Mr. Sin^eton: The subcommittee requests immediate and unrestricted 
access all investigative files of cases referred to the Department of Justice for 
enforcement or resulting in notices of opportunity for hearing. The listings of these 
cases virere provided by OCR to the subcommittee on June 26. Subcommittee staff 
review of the files already available at OCR heaaquarters should begin immediately 
upon receipt of this letter. I remind you that the subcommittee* has requested access 
to these files on several occasions starting on June 4, and that staff continues to be 
denied access to the files. 

In addition to the files concerning the aforementioned cases, the subcommittee re- 
quests access to all investigative files regarding the following school districts and 
institutions (case numbers are included where available). 

We then list 15 such matters, and then the closing paragraph: 

If you foresee any further problems regarding access to the files, x would like to 
discuss them with you in my office at 4 p.m. on June 27. I am confident we can 
reach an agreement on this matter without unnecessary proceedings. 

I invited you to meet with me. Indeed, I had subsequent occasion 
to ^^lephone you. We did not get a response, and I was told that 
you were tied up in another meeting, and then subsequently we 
g:ot— we called again and we were told that you had left on vaca- 
tion. 

So, let's put the record straight. We then had a conversation the 
day before yesterday in which you wanted to have a meeting, and I 
said at that point, 'Xet's go ahead with the hearing." 

Now, one final thing— on the discussion that we had before I left. 
It is my understanding that in fact the Office for Civil Rights, 
when it refers matters to the Justice Department only refers occa- 
sional documents from the files on the cases on which it refers, 
that the files themselves are kept at the Office for Civil Rights. 

Your testimony has been absolutely to the contrary. You said 
that the entire official file is forwarded to the Justice Department. 
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It is under their jurisdiction. That there may be some occasional 
rag-tag documents around in other people's offices. 

Fm going to give you an opportunity to have your staff person, 
Ms. Battle, call her superior at this point so that in fact you can 
make a final statement for the record as to what the status of 
those files is. This is a very serious matter. I do not take it lightly 
and I hope you do not take it lightly. 

Mr. Singleton. First of all, Mr. Chairman, let me respond that 
in response to your letter of June 26 I sent you a letter. And, in 
that letter I expressed my shock and surprise that you were main- 
taining that I was trying to deny a cess to files or documents of the 
Office for Civil Rights to this subcommittee. 

I told you in that letter that our office, as far as I knew, as far as 
my staff was telling me, was working very diligently to collect the 
information for you. 

In my letter, dated June 27, which was hand delivered to your 
office, I also expressed an interest in meeting with you and the 
ranking minority member to discuss appropriate procedures for 
dealinjg with open case files. 

So, in addition to your request for the meeting on the 26th, I reit- 
erated a need for us to get together. 

Now, as far as the cases are concerned that have been forwarded 
to the Department of Justice, I stated to you that as far as I know, 
we do not keep those files in the Office for Civil Rights once they 
are referred to the Department of Justice. 

You heard a member of my staff who would have knowledge of 
that from her day-to-day workings in the office that we do not keep 
those files in the office once we send them to the Department of 
Justice. 

Now, if you're telling me that that's not good enough, that you 
want me now to send someone to the telephone, to call down to the 
office, to ask someone else if that is in fact not the case, then I will 
certainly be glad to do that. 

But, I just want to be sure that that's precisely what you're 
asking? 

Mr. Weiss. I am sisking you to do that because my information is 
that the testimony you've given us is not accurate. 

Mr. Singleton. Well, my testimony is as accurate as I can give it 
at this point, as far £is my knowledge of this matter is concerned. I 
have no intention of l3ring to this committee, if that is what the 
Chair is implying. Nor do I have any interest or any stake to be 
gained by lying to this committee. 

Certainly if we had those files I would turn them over. There is 
nothing to be hidden here. I cannot comply because I've been told 
we don't have the files. The custodian of the files is the Depart- 
ment of Justice, as far as I know. 

Mr. Weiss. Well, just — again, we'll wait for the return of Ms. 
Battle to see what response we get. 

Let me go on with some substantive questions. 

Could you please describe early complaint resolution as it applies 
to the disposition of complaints of discrimination? 

Mr. Singleton. The early complaint resolution proced-*re is a 
rocedure that is employed to expedite the processing of cases, and 
opefuUy, the resolution of cases. In that procedure individuals are 
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given * opportunity, that is to say, the representatives of the re- 
cipient and the complainant are given an opportunity, in an infor- 
mal setting, to come up with a solution, work out a solution to 
their particular problem. 

Now, this is all done before OCR conducts an investigation. We 
facilitate that meeting or bring together the parties. It's done with 
the eye toward giving the parties an opportunity to work out their 
differences in view of the fact that in many cases they have to 
resume a working relationship or some ongoing relationship, and 
this is one way that we can get ^sults and minimize any friction 
that may exist. 

Mr. Weiss. When was the early complaint resolution as a proce- 
dure adopted? 

Mr. Singleton. The procedure was first started in a pilot project 
I believe in 1978 in a few regions. It was then formally— I believe it 
was applied in 1981. 

Mr. Weiss. OK, so then it was started during the Carter adminis- 
tration. Is that correct? 

Mr. Singleton. That's right. It began as a pilot project in June 
1978, HEW. 

Mr. Weiss. How many cases were settled by early complaint reso- 
lution between January 1, 1981, to March 31, 1985? 

Mr. Singleton. I don't have that information. I can supply it for 
the record. I can tell you, though, that it looks like in fiscal year 
1983 we had 127 cases that went through the ECR project, complet- 
ed the ECR project, and we had a 56-percent success rate. That is 
to say, they were able to work out a settlement. 

Mr. Weiss. Well, according to the list provided by OCR to the 
subcommittee, there were 312 cases that were settled between Jan 
uary 1, 1981, and March 31, 1985, by early complaint resolution. 

You'd accept those figures as being accurate? 

Mr. Singleton. Yes, if that's what you have 

Mr. Weiss. During the same time period. I understand, that 
there were 1,600 violations of law found after an investigation. 
Would you agree with that figure? 

Mr. Singleton. Well, if that's the— if that figure was supplied to 
you by my office, and that's what you're reading from, then, yes, I 
would agree with 't 

Mr. Weiss. Yes, we got that from your office, as well. 

I gather that early complaint resolution was first attempted in 
those cases not involving systemic issues before an investigation 
was conducted. Is that correct? 

Mr. Singleton. That's correct. 

Mr. Weiss. OK. OCR's 1984 annual operating plan stated that 
these early complaint resolutions ^'Insure that complainants' rights 
are protected fully and that the settlements are consistent with 
regulatory requirements." 

Is that true? Have all the settlements been made according to 
the law and your regulatory requirements? 

Mr. Singleton. Well, I think that as part of the ECR process the 
parties are — sat down and are informed of what the law and the 
regulations require and that any settlement that they reach should 
be in compliance or conformance with those laws and regulations. 
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Mr. Weiss. OK. On December 13, 1983, you received a memoran- 
dum from the director of your quality assurance staff. In reference 
to the statement in the annual operating ^ an that settlements are 
in accord with regulations, the memorandu^n states that, "Existing 
internal procedures do not support this statement." 

The memorandum noted that OCR does not take a position on 
the merits of the complaint and it does not sign the resolution 
agreement. 

What action did you take in response to this memorandum which 
questioned the l^al validity of the early complaint resolutions? 

I^ir. Singleton. I set up a task force to take a look at the ECR 
process to totally valuate it, to see whether or not it is a valid 
claim, among other things, and also whether or not it is something 
that we could continue to participate in. 

Mr. Weiss. When did you set up that task force? 

Mr. Singleton. Oh, I don't know the exact date. I think it may 
have been April of this year. 

Mr. Weiss. So, you received that memo on December 13, 1983, 
and you set up the task force in April of 1985? 

Mr. Singleton. Well, the task force — yes, the task force was not 
set up in any direct response to that particular memo. In fact, I 
don't even recall the particular memo that you're talking about, 
but, yes, a task force was set up, was established, and it is 

Mr. Weiss. Do you deny that in fact you received such a memo 
from 

Mr. Singleton. I don't deny anything 

Mr. Weiss [continuing]. From the director? 
Mr. Singleton. Mr. Chairman. I do not deny anything. I just say 
that I do not iecall that particular memo. 
Mr. Weiss. You do not recall 

Mr. Singleton. I get many memos, Mr. Chairman. Many memos. 

Mr. Weiss. Thank you, Mr. Singleton. You're telling us that you 
do not recall a memorandum that you received from the Director 
of your quality assurance staff which said that the OCR's 1984 
annual operating plan statement, that the — these early complaint 
resolutions 

Mr. Singleton. I don't remember that memo. 

Mr. Weiss. You do not recall that memo at all? 

Mr. Singleton. I don't recall that memo. 

Mr. Weiss. OK. 

On November 13, 1981, the Department of Justice's Civil Rights 
Division sent a better to OCR regarding early complaint resolution. 
That letter raised several concerns, including: 

That the ECR (the early complaint resolution] guidelines do not require that the 
agreements reached bet*:veen a complainant and the recipient meet the le^al stand- 
ards set by title VI, title IX. section 504, and your implementing regulations. The 
apparent willingness of OCR to accept any agreement which results in a withdrawn 
complaint, regardless of the substance of that agreement, could lead to a weakening 
of your enforcement posture and our litigation position when dealing with a differ- 
ent recipient in a similar factual situation. 

Do you remember receiving that Justice Department Civil Rights 
Division letter to OCR regarding your early complaint resolution? 

Mr. Singleton. No, I diJ not corae to OCR until approximately 
April of 1982. That memo predated me. I did not know of its exist- 
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ence until in fact it was produced pursuant to a request made by 
this subcommittee. 

My staff didn't even know, as far as I know, that that memo ex- 
isted until you identified it in one of your document requests. 

Mr. Weiss. Who was in charge of the office prior to April of 
1982? 

Mr. Singleton. Clarence Thomas, the current Chairman of the 
Equal Employment Opportunity Commission. 

Mr. Weiss. And, there was no record in your files at all of this 
Department of Justice statement? 

Mr. Singleton. There had to be a record of that in our files be- 
cause we were able to find it when you asked for it in your produc- 
tion of documents. 

But, I was not aware of that memo. No one had ever brought it 
to my attention. 

Mr. Weiss. Who's responsibility do you think it was to apprise 
you of the existence of that memo or that letter? 

Mr. Singleton. Well, it would have been the responsibility of the 
vai ious staff people that had responsibility for coordinating our en- 
forcement program. Primarily, 1 would have been looking to the 
Deputy Assistant Secretary to bring something like that to my at- 
tention. 

Mr. Weiss. Who is in charge of the early complaint resolution 
program in your office? 

Mr. Singleton- Well, there is no one specifically in charge of the 
early complaint resolution program. 

Each regional director is responsiole for the ECR process, if you 
will. The ECR Program takes place in the regions and it's the re- 
gional director s responsibility to implement, institute that particu- 
lar program. 

Mr. Weiss. But, this was a letter sent to your office. Director of 
Planning and Compliance Operations Service, Office for Civil 
Rights, U.S. Department of Education, Washington, DC. 

Mr. Singleton. Yes. 

Mr. Weiss. Do you think you should have known about the exist- 
ence of that letter? 

Mr. Singleton. Oh, I think I should have; yes. 

Mr. Weiss. How does OCR monitor the early complaint resolu- 
tion settlements to ensure that the rights of the complainant are 
protected? 

Mr. Singleton. Well, I think that— Fm not certain of this. Fd 
have to discuss it with my staff, but I believe that they do this 
through the quality assurance proce.-^ 

Mr. Weiss. Can you 

Mr. Singleton [continuing]. In the regions. 

Mr. Weiss. Can you assure this subcommittee that every one of 
those settlements are legally valid and will not jeopardize any 
future litigation pursued by the Department of Justice? 

Mr. Singleton. Can I assure this committee of that? 

Mr. Weiss. Yes. 

Mr. Singleton. No, I can't assure this committee of that. I can't 
assure this committee of something like that; no. 

Mr. Weiss. So, that here you refer 22 or 23 cases on to the De- 
partment of Justice for action by them. In the meantime you have 
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312 cases dating back to before you got there, but according to your 
testimony, over 100 cases in the past year were settled by early 
complaint resolution, but you can t assure the subcommittee that 
every one of those settlements are legally valid and will not jeop- 
ardize any future litigation pursued by the Department of Justice. 
That's what you're telling us; right? 

Mr. Singleton. Fm telling you that I cannot justify those— every 
one of those cases without seeing those cases or having any input 
on them; no. 

Mr. Weiss. Do vou believe that in fact settlement of early com- 
pl£dnt resolutions ought to be done in such a manner that they do 
not either jeopardize any future litigation pursued by the Depart- 
ment of Justice or that they are in fact legally valid? 

Mr. Singleton. I do and that's why the task force has been set 
up. 

But, understand, any case referred to the Department of Justice 
by us was not an ECR case. 
Mr. Weiss. Say it again. 

Mr. Singleton. Any case referred to the Department of Justice 
is not an ECR case. ECR is a method by which we settle cases. We 
wouldn't be — you know, sending a case like that to the Department 
of Justice. 

Mr. Weiss. Yes, but what the Justice Department was saying to 
you is that your proceduic^, which may be legally invalid in the 
early complaint resolution process, may in fact jeopardize cases 
which are not resolved with the early complaint resolution process, 
but which are then forwarded to Justice for its enforcement proc- 
ess. 

Do you understand that? 

Mr. Singleton. No, I don't know that that's in fact what they're 
saying at all. I mean, that may not be their intent at all. That's 
your interpretation of it. 

There may be other interpretations of that language, Mr. Chair- 
man, and I don't submit that yours is the only one. 

Mr. Weiss. For someone who has not been familiar with it you 
now are reinterpreting what the Justice Department said. It seems 
to me that what they said is very clear. They say, I'm quoting: 
"The apparent willingness of OCR to accept any agreement which 
results in a withdrawn complaint, regardless of the substance of 
that agreement, could lead to a weakening of your enforcement 
posture and our litigation position when dealirg with a different 
recipient in a similar factual situation." 

I don't see where that leaves very much room for interpretation 
at all. 

Mr. Singleton. Fine. 

Mr. Weiss. Again, could you describe OCR's program for monitor- 
ing settlements reached as a result of enforcement or investiga- 
tion? 

Mr. Singleton. Once the settlement is reached, the regional 
office will set up a monitoring program and periodically review the 
results of the settlement agreement that was reached. 

Mr. Weiss. How many settlements were monitored during the 
last year? 
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Mr. Singleton. I don't know. I view monitoring of settlements as 
a discretionary activity. 

Mr. Weiss. Would you for the record submit to this subcommittee 
how many settlements were monitored during the last year? 

Mr. Singleton. I vi^ill check our records and, to the extent that 
we have that information, well provide it. 

Mr. WEr^. Thank you. 

[The information follows:] 
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Yoa asked me to provide information on OCR's monitoring activities during the 
last year. I indicated that I would provide this information for the record 
to the extent that we had that information (pages 157 and 158 of the transcript). 
My regional directors' performance agreements for the period of July 1. 1984 
through June 30, 1985 required the regions to monitor remedial plans obtained 
as settlements in complaints and compliance reviews. I am enclosing a summary 
of this information submitted pursuant to the performance agreements at 
Tab A. 

SUMMARY OF REGIONAL REPOKTS ON THE MONITORING 
OF REMEDIAL PLANS OBTAINED AS SETTLEMENTS 
IN COMPLAINTS AND COMPLIANCE REVIEWS 



Region 
I 
II 
III 
IV 
V 
VI 
VII 
VIII 
IX 
X 



Number of Cases Monitored 
24 
67 
57 
174 
74 
86 
27 
^8 
5 

14 



BEST COPY AVAILABLE 
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Mr. Weiss. How much on-site monitoring does OCR conduct? 

Mr. Singleton. I don't quite understand the chairman's ques- 
tion, how much. What do you mean? 

Mr. Weiss. How many site monitoring events does your office un- 
dertake? 

Mr. Singleton. I don't know. Again, I'd have to provide that for 
the record to the extent that we had that information. 

Mr. Weiss. Well, would you try to pull it together and submit it 
to the subcommittee, please? 

Mr. Singleton. I wUl. 

Mr. Weiss. Thank you. 

On June 24, 1984, you informed OCR senior staff that "0MB 
have disapproved the Department's initial request for additional 
positions for OCR If, however, the positions are allocated in the 
future, I want to ensure that OCR is ready tc conduct a vigorous 
monitoring program." 

Now, were you saying in that statement to your OCR senior staff 
that because of an insufficient number of positions that you are not 
in fact able to conduct a vigorous monitoring program? 

Mr. Singleton. What I was saying to my staff was if we get addi- 
tional staff people we were going to assign them specifically to 
doing monitoring activities, to increase our monitoring activity, our 
monitoring program. 

Mr. Weiss. OK. OCR, as I understand it, has not received addi- 
tional staff since that memorandum was written. Have you been 
able to conduct a vigorous monitoring program? 

Mr. Singleton. Well, it depends on your definition of "vigorous." 
We do monitoring with the staff that we have, with the resources 
that are available to us after we take care of mandatory obliga- 
tions. Monitoring is not a mandatory obligation. 

Mr. Weiss. Well, are you doing a more vigorous monitoring pro- 
gram than you were doing as of June 24, 1984, when you made this 
direct statement to your senior staff? 

Mr. Singleton, I'm not in a position to be able to characterize it 
one way or the other. We are monitoring. , 

Mr. Weiss. In 1984 OCR prepared draft monitoring guidelines. 
Were the guidelines ever published? 

Mr. Singleton. I don't recall. 

Mr. Weiss. Did OCR use the quality assurance program to moni- 
tor settlements and investigations? You had indicated that that 
quality assurance program was being used to monitor the early 
complaint resolution. 

Mr. Singleton. Yes, that's what our quality assurance program 
is used for. 

Mr. Weiss. Has the director and staff of the quality assurance 
program now been detailed to other positions? 
Mr. Singleton. That's correct. 
Mr. Weiss. When was that done? 

Mr. Singleton. At headquarters. It was done several months 

ago, in response to staff needs elsewhere, yes. 

^ Mr, Weiss. And who is doing the quality assurance work current- 
Mr. Singleton. The regional offices are. 
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Mr. Weiss. So that if the quality assurance program was doing 
the monitoring previously, and they've been given other work, then 
there's nobody at headquarters now who's doing monitoring, is that 
correct? 

Mr. Singleton. The monitoring is being done in the regions, at 
the r^onal level. There is no headquarters superview, if you will, 
superimposed on that, no. 

Mr. Weiss. Was quality assurance doing monitoring from head- 
quarters before it was disbanded, or detailed to other positions? 

Mr. Singleton. Yes, that's right. Another layer, yes. 

Mr. Weiss. On February 12, 1979, the Office for Civil Rights re- 
ceived a complaint against the DeKalb C!ounty, OA, school system 
from the parents of disabled students, charging that the students' 
rights under se^^tion 504 had been violated by the State's hearing 
S3^tem, which did not provide adequate due process for students 
seeking reimbursement from local education agencies for special 
schooling. 

An investigation by OCR determined that not only had the stu- 
dents' rights been violated, but the hearing process in Georgia was 
in conflict with Federal law and did not provide the rights provided 
handicapped students under section 504. 

OCR concluded that the parents of the student should be reim- 
bursed for the cost of the special private school he had attended. 
According to OCR investigative case files, this case was referred to 
headquarters by region IV in June 1981, but the file was misplaced 
and the case languished imtil early 1984. 

Can you explain how such a delay can happen? 

Mr. Singleton. No, I can't. 

Mr. Weiss. Eventually OCR decided that "Until the recipients 
agree to rdmburst* the complainants for those costs, they," mean- 
mg Georgia, "remain in violation of section 504 and its implement- 
ing regulations." 

On March 9, 1984, the Department of Education issued a notice 
of opportunity for hearings before an administrative law judge to 
the DeKalb school system. Mr. Singleton, what is the purpose of 
bringing such a matter to a hearing before an administrative law 
judge? 

Mr. Singleton. For the purpose of making a determination as to 
whether or not it would be appropriate to terminate the Federal 
financial assistance going to the recipient. 

Mr. Weiss. So in the case of DeKalb County, OCR would have de- 
termined that the school was in violation of the law and had re- 
fused to remedy the violation, is that correct? 

Mr. Sing:»eton. Yes; that's correct. 

Mr. Weiss. Issuing a notice of opportunity for hearing is not done 
lightly, I understand. It is normally used as a last resort when all 
other attempts to resolve a case are exhausted. Is that correct? 

Mr. Singleton. Under the law we are required to make sure 
that we have exhausted all attempts at voluntary compliance. 

Mr. Weiss. Right. The hearing notice in the DeKalb case stated 
that "So long as Respondent School District refuses to reimburse 
the student's parents for costs incurred as a result of this procedur- 
al violation, it continues to be in violation of section 504." 
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After the hearing notice was issued, the DeKalb School District 
filed suit against the parents of the disabled student. Notes in the 
OCR case file indicate that OCR considered this lawsuit an attempt 
to intimidate the parents, and OCR considered including a retalia- 
tion intimidation allegation in the hearing notice. 

Do you have any reason to dispute these facts? 

Mr. Singleton. No. 

Mr. Weiss. On March 25, 1985, OCR asked the administrative 
law judge to dismiss the case. Why, Mr. Singleton, after nearly 6 
yeare of investigation and lc«al work, did OCR suddenly ask the 
administrative law judge to diRmigfl the case? 

Mr. Singleton. All of the elements in the case had been dealt 
with, with the exception of one, and that was reimbursing the par- 
ents at the time when I made the order. And I made the order to 
dismiss the case, make no mistake about that. 

I was under the impression that those parents had insurance 
that would compensate them for those out-of-pocket costs. But in 
any event, even if they did not get that, in my judgment the school 
district had provided the prospective relief, m my judgment, that 
was important here to ensure that there would be no further viola- 
tion of Federal law. 

The retaliatory lawsuit, the harassing lawsuit, was to be dis- 
missed, and in my judgment that was sufficient to close this case. I 
was not about to terminate millions of dollars' worth of Federal fi- 
nancial assistance to this particular school district and harm those 
handicapped children down there who benefit from that assistance 
because these parents were out of pocket a couple of thousand dol- 
lars. 

It was a judgment call, and I made that judgment. 

Mr. Weiss. OK. The settlement reached between OCR and 
DeKalb contained three agreements: One, the district agreed to 
abide^ by the State administrative due process procedures. But 
hadn't the district already agreed to abide by those procedures 
before the hearing notice? 

Mr. Singleton. I don't know for a certainty whether that's in 
fact the case or not, but even if they had it wouldn't have changed 
anything. 

Mr. Weiss. OK. The second agreement was that the district will 
not violate the procedural safeguards of section 504. Hadn't the dis- 
trict already agreed to do that prior to the issuance of the hearing 
rotice? 

Mr. Singleton. Again, I don't know that specifically to be the 
case, but even if they had it wouldn't have made any difference. 

Mr. Weiss. OK. The third agreement was that DeKalb would dis- 
miss its suit filed against the parents of the disabled student, and 
that's the same suit that the OCR had considered a retaliatory 
action that would not have been filed had OCR not issued a notice 
of opportunity for hearing, correct? 

Mr. Singleton. Yes. 

Mr. Weiss. OK. OCR investigative files clearly demonstrate that 
the heart of the case was the district's refusal to reimburse the 
parents, and that without such reimbursal the district would 
remain in violation of section 504. The district did not reimburse 
the parents. 
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In fact, the district agreed to do nothing more than it would have 
already done had OCR not intervened in this case at ^11. Why did 
OCR not continue to seek reimbursement for the parents in this 
case? 

Mr. Singleton. I just told you. I was not about to terminate Fed- 
eral finamcial assistance to that school district because these par- 
ents were out of pocket a couple of thousand dollars. That's going 
after a gnat with a cannon, Mr. Chairman, and in my judgment 
the relief that had been granted by the— provided by the recipients 
was enough to assure me that Federal financial assistance would 
not be used in a discriminatory manner in the fiiture, and that any 
retaliatory harassment, harassing lawsuits, brought by these 
pejamle, would be wiped away. 

Tne only issue remaining was the money, and the school was ad- 
amant about that And I was not about to terminate their Federal 
funds and harm the very people that we are charged with protect- 
ing the rights of because these parents were out a couple of thou- 
sand dollars. 

Mr. Weiss. That's swell. But how fire you protecting the rights of 
anybody in a case history such as that? What kind of signal do you 
think that you're sending to people who think that they've got 
complaints of discrimination against the school or the school 
system? 

Do you think that 

Mr. Singleton. Yes; I think that we did an excellent job in that 
case, Mr. Chairman, and I tell you what, I think that you're nit- 
picking. You take that particular case and you point out that par- 
ticular instance, you would have us terminate Federal financial as- 
sistance and harm all those handicapped kids because these par- 
ents were out a few thousand dollars? 

We've already taken care of the issue of discriminatory conduct 
on the part of the school district 

Mr. Weiss. Tell me whether you 

Mr. Singleton [continuing]. That they are going to stay away 
from that kind of conduct in the future. They have eliminated 
their lawsuit that was harassing these individuals. The only ele- 
ment remaining was the reimbursement of some funds to these 
people. 

But you are suggesting that I should have terminated the Feder- 
al financial assistance here and made those handicapped kids go 
without the services that they provide just to prove a point? 

Mr. Weiss. No, sir. I'm suggesting that you enforce and imple- 
ment the laws that the Congress of the United States passed and 
which the President of the United States signed. 

Mr. Singleton. Well, Mr. Chairman, if you're implying that I'm 
not enforcing them then you know what to do. 

Mr. Weiss. That's what I'm implying, my friend. 

Mr. Singleton. And you know what to do, my friend. 

Mr. Weiss. Have you now received some information about the 
question which I asked you to have checked by telephone regarding 
the Justice Department referrals? 

Mr. Singleton. Yes. Ms. Battle will relay that information to 
you. 

Mr. Weiss. Ms. Battle? You're still under oath. 
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Ms. Battle. Yes; the normal practice for the Office for Civil 
Rights when cases are referred to the Department of Justice is to 
refer the entire case file. The cases that are listed on your list for 
1983 were all transition cases— the term that we use— I guess it 
came up under the Adams order, Tm not sure. 

Those cases had to be referred to the Department of Justice on 
an expedited basis. Checking with my office, I am not sure whether 
all of the files for those cases were referred to the Department of 
Justice at the time when we transferred £dl those cases. 

What we will do is go back to my office and look through the 
files, collect all the files, and I think that we will send it to you as 
soon as we make that search. 

Mr. Weiss. Now let me see if I understand that correctly. First of 
all, whom did you speak with? 

Ms. Battle. My immediate supervisor, Mr. Krueger, was out to 
lunch. 

Mr. Weiss. Yes? 

Ms. Battle. I spoke to his supervisor. 

Mr. Weiss. Whose name is 

Ms. Battle. Fred CiofTi. 
Mr. Weiss. Fred QofTi? 
Ms. Battle. Fred CiofTi. 

Mr. Weiss. And let me see if I understand what you said. You're 
saying that because these cases were transitional cases under the 
Adams rule, that in fact the total files wern not forwarded to the 
Justice Department and that those files or copies thereof in fact 
exist in your Office for Civil Rights? 

Is that what you're sajdng? 

Ms. Battle. I don't think that's what I said. 

Mr. Weiss. Tell me what you said, then. 

Ms. Battle. I said the transition cases were a whole slew of cases 
that were sent to the Justice Department on an expedited basis. 
We were trying to comply with a court order. I cannot say at this 
point after talking to Mr. Qoffi whether all those files at the time 
we transferred the cases to the Department of Justice were copied 
and sent to the Department of Justice. 

He has committed that we will go through the files and try to 
confirm that fact, and also transfei to you for your review copies of 
those files that exist in the CWfice for Civil Rights, if they exist. 

Mr. Weiss, Yes; and that was not done prior to this morning's 
hearings, is that what you're saying, that that kind of check had 
not been done prior to today's hearing? 

Ms. Battle. Prior to today's hearing we were operating under 
the normal practice of OCR, and under the normal practice they 
would have all been transferred to the Department of Justice. 

Mr. Weiss. So you assumed that the normal procedure was fol- 
lowed. 

Ms. Battle. Yes; I did. Yes. 

Mr. Weiss. But in fact in this instance the normal procedure was 
not followed. 

Ms. Battle. I am not sure that the normal procedure was not fol- 
lowed. I m saying I'm not sure that it was and I will 

Mr. Weiss. Thank you. But you've just learned that in the course 
of this telephone conversation, is that correct? 
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Ms. Battle. I just learned in the course of the telephone conver- 
sation because of the question that you raised that possibly there 
may be some validity to your statement, and therefore we will 
check on it. I have no idea whether normal office practice was fol- 
lowed or not. 

Mr. Weiss. Thank you. 

Mr. Singleton, I would very much appreciate your directing a 
very thorough search to be undertaken in your office as to the loca- 
tion of those files in your office and let our staff have access to 
these as quickly as possible. 

Mr. Singleton, mr. Chairman, I will commil to vou that we will 
go back and we will search the files to the extent that we have any 
of those files in our office. We will be more than happy to make 
them available— be more than happy to make them available to 
the committee. 

Mr. Weiss. It would have been nice before you came here with 
all the assurance that you gave to us that in fact you had done 
that checking. 

When are we going to see those files? 

Mr. Singleton. As soon as possible. 

Mr. Weiss. Today is Thursday. We had spoken about — today is 
Thursday, and we've spoken about having you pursue this matter 
over the weekend. My staff, subcommittee staff, will be visiting 
with you on Monday. 

Mr. Singleton. No; Let's make this very clear, Mr. Chairman, 
because there seems to be a tendency here to blur what it is we're 
talking about. What I said that I would take under advisement is 
getting any completed files, any files, complete files, at the Depart- 
ment of Justice, copying those or whatever you want to do and give 
those to you. 

That's what I'm taking under advisement. If I have any files in 
the Office for Civil Rights that relate to these particular cases, we 
will make those available to you. 

Mr. Weiss. Immediately? 

Mr. Singleton. As soon as possible. 

Mr. Weiss. Thank you. 

Mr. Singleton. Mr. Chairman, if you intend to go on much 
longer I would respectfully request a few minutes' recess here. 

Mr. Weiss. As a matter of fact, Mr. Singleton, I think that prob- 
ably what we will do at this point is to terminate your testimony 
and we will before the recess, at the end of this month, have occa- 
sion to resume these hearings so that we can pursue some further 
questions relating perhaps to some additional material which the 
staff will h^ve been able to look at in the interim. 

Mr. Singleton. Tlmnk you. 

Mr. Weiss. And again 1 thank you very much for your participa- 
tion and we look forward to your responses. 
Mr. S;ngleton. Thank you. 

Mr. WeiC?. The next witness for this morning is Mr. Antonio J. 
Califa, former Director for Policy and Enforcement Service, Office 
for Civil Kghts. 

Mr. Califa, before you start your testimony will you stand and 
raise your right hand? 
[Witness sworn.] 
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Mr. Weiss. I understand that you have no prepared comments. 
You re available for whatever questions we may have. If you care 
to make some opening comments you may do so at this point. 

STATEMENT OF ANTONIO J. CALIFA, FORMER DIRECTOR FOR 
POLICY AND ENFORCEMENT SERVICE, OFFICE FOR CIVIL 
RIGHTS 

Mr. Caupa. I don't care to. 
Mr. Weiss. OK. 

I understand that you are leaving the Office for Civil Rights 
within the next day or two, and that you're assuming a position 
with the American Civil Liberties Union, is that correct? 

Mr. Caupa. That's correct, Mr. Chairman. The parole board met 
and decided that it was time for me to leave. 

Mr. Weiss. Pull the microphone a little bit closer to you. 

Describe what your position has been, how long you've been with 
the agency, what kind of work you've been doing and /hat your 
most recent position has been. 

Mr. Caufa. I began with the agency in Sept>ember of a978 when 
I was a Branch Chief in the Office of General Counsel. I then 
became the Associate Deputy Director for Policy in HEW/OCR 
then the Deputy Director for Policy in HEW/OCR. At the time of 
the passage of the Department of Education Organization Act and 
when the two Departments were divided in May of 1980, I became 
a Deputy Assistant Secretary in OCR, Department of Education. 

And my function since May of 1980 until November 9, 1984, was 
to be the head of policy and enforcement and litigation TX)rtion of 
OCR headquarters. 

Mr. Weiss. What are the responsibilities of the Policy and En- 
forcement Service? 

Mr. Caufa. The responsibilities include the running— initiating 
and runnmg of administrative litigation, developing and initiating 
policy, advisii^ the Assistant Secretary, the Secretary and other 
L)epartment officials of the applicable civil rights laws, 
oo"^^* ^^^^ familiar with the referral of the 

or cases pursuant to the Adams decision to the Department 
ot Justice for enforcement? 

Mr. Caufa. Yes, sir, I was. 

Mr. Weiss. And are you familiar with the prc<;ess involved in for- 
warding those particular files to the Department of Justice? What 
was forwarded and what was kept in the office? 

Mr. Caupa. Yes, sir, I am. 

Mr. Weiss. Please tell us for the record. 

Mr. Califa. It was always my impression that we n^^ver sent the 
original file to the Department of Justice. At approximately 10 
minutes to 12, I called Mr. Frank Krueger, who Harry Singleton 
had said was the appropriate official in charge of these matters, 
and checked my recollection without telling him for what purpose I 
would use that information. 

And he assured me that we never sent the original files to the 
Department of Justice. 

Mr. Weiss. You send copies, is that the implication? 
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Mr. Califa. The statement he made to me was that copies were 
sent and there were only copies of the letter of findings and per- 
haps a small portion of the file, like the investigative report. So not 
even the entire file was copied, according to Mr. Krueger in his 
conversation with me. 

Mr. Weiss. You heard Mr. Singleton's ter.timony in regard to 
that matter. Is he in the chain at all of forwarding matters to the 
Department of Justice? Does he sign off on matters which are sent 
over to the Department of Justice? 

Mr. Caupa. Well, no, he wouldn't be involved in the actual send- 
ing over of the documents that were sent over. He would approve 
of them being sent over, but he would never have seen the 

Mr. Weiss. What was actually in the files that were sent over. 

Mr. Caupa. That's correct. 

Mr. Weiss. Thank you. 

After 4 years as the Director of the Policy and Enforcement 
Service. I assume that you're familiar with the legal standards ap- 
plied in enforcement action, is that correct? 

Mr. Caupa. That's correct. 

Mr. Weiss. Would you tell us what the Bakersfield plan is? 

Mr. Caupa. The Bakersfield plan as we refer to it in the Office 
for Civil Rights now involves a remedy for an elementary and sec- 
ondary school district that had been segregated, and that we were 
trying to integrate. The Bakersfield plan involved a case that we 
referred to Justice in January of 1981. 

They negotiated a plan with the district, and settled the case. 
The case was — the remedy was entered in a consent decree in a 
Federal court. The plan involved four basic components: a volun- 
tary minority-to-majority transfer of students, that is, if a black 
student wanted to attend a predominantly white school he or she 
could do that. 

Five full magnet programs that were academic magnet pro- 
grams, and by magnet we mean making a school a focus of a par- 
ticular type of learning that would make that school attractive to 
students of another race. Something called mini-magnets was the 
third part of the plan, and that involves having students visit mi- 
nority schools, white students visit minority schools at periodic in- 
tervals. 

And the fourth element that I recall was compensatory educa- 
tion for minority children. 

Mr. Weiss. In school assignment cases, does OCR use the Bakers- 
field plan as a gaidepost in deterriining the adequacy of school 
system desegregation plans? 

Mr. Caufa. Yes, sir. Harry Singleton stated that Bakersfield 
would be our guiding light in this area. 

Mr. Weiss. In 1984 OCR found that student and faculty assign- 
ment practices of the Peoria, IL, schools resulted in racial isolation, 
a violation of title VI. After OCR took the matter before an admin- 
istrative law judge, it then accepted a voluntary settlement plan. 
Why did you oppose this plan? 

Mr. Cauja. Well, I opposed the plan because it didn't meei the 
Bakersfield standard. It didn't meet the Bakersfield standard in 
that there was no voluntary minor ty-to-maiority transfer policy. 
There was no real magnet program. Instead of five full magnets 
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that we had in Bakersfield, we had one magnet school which was a 
latchkey magnet. 

Latchkey magnet is a fancy term for extended school day, or 
babysitting, and there was no compensatory education for the mi- 
nority students. It just did not meet the Bakersfield standard. 

Mr. Weiss. OK. Did the Policy and Enforcement Service recom- 
mend that the Peoria settlement be toughened? 

Mr. Califa. Yes, Mr. Chairman. 

Mr. Weiss. And was your recommendation accepted? 

Mr. Caufa. No; it was not. 

Mr. Weiss. Are OCR policies on des^egation, based on what 
you have seen, adequate for addressing violations of title VI? 

Mr. Caufa. Not in this instance. Certainly not. 

Mr. Weiss. When the Department of Justice declines to take any 
action in cases referred to it by the OCR, does that mean that the 
violation found by OCR no longer exists? 

Mr. Caufa. No; it does not. 

Mr. Weiss. What should OCR do about violations it finds when 
the Justice Department refuses to take action? 
^ Mr. Caufa. In the vast raeyority of cases that the Department of 
Justice refuses to take action in, when they're turned back to OCR, 
OCR r.hould initiate an administrative enforcement action. The 
only cime I could see that not being appropriate would be, for ex- 
ample, if when Harry sent a referral over to Brad Reynolds and 
Brad Reynolds wrote back saying "Harry, you didn't hear about 
the case of Smith v. Jones, It was decided yesterday in the Supreme 
Court. It's on all fours with what you sent over and you don't have 
a case." 

In a situation like that, that is, new law, or new evidence, the 
Assistant Secretary would then appropriately not initiate an en- 
forcement action. In any case, he should withdraw the letter of 
findings that was initially sent out. 

Mr. Weiss. Where that kind of situation does not prevail, that is, 
there s not a new court decision which in fact declares that there's 
no case in essence, what has been the practice at OCR when the 
Justice Department refuses to litigate? 

Mr. Caufa. Well, the practice has been totally bewildered and 
confused. We thought there was a— the practice has been that al- 
though there was a violation on Monday when we sent it over, now 
on Tu^ay they— DOJJustice— say that they're not going to 
handle it It's Wednesday, the case has been returned to us, and we 
don't know what to do. 

That's what happened with Dillon, the Dillon case. DOJ sent it 
back, and all of a sudden a case that had been a violation was 
something to be considered and thought over and reexamined from 
the very start. 

Mr. Weiss. OCR, I understand, is required by the Adams order to 
take enforcement action within certain deadlines when violations 
of laws are found. That's correct, isn't it? 

Mr. Caufa. Yes, sir. 

^ Mr. Weiss. All right. OCR has often met these deadlines by refer- 
ring a number of cases to the Department of Justice as the dead- 
line was about to expire, is that correct? 
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Mr. Caufa. Well, there was certainly heightened activity as 
deadlines approached in Adams, yes, sir. 

Mr. Weiss. Did Mr. Singleton ever tell you that he believed 
OCR's responsibilities under the Adams order end when cases are 
referred to the Department of Justice? 

Mr. Califa. He told me that often. He may have said that to you 
today, and he is quoted in today's Washington Post as having said 
in a deposition "Once a case is referred to Justice for action, that's 
their responsibility." That's today's Post. 

Mr. Weiss. Have you been able to find support for that proposi- 
tion of his? 

Mr. Caufa. No; I have not. 

Mr. Weiss. But he clearly indicated to you that he did not believe 
that OCR should have responsibility in cases where violations of 
law are found once those cases are referred to the Department of 
Justice, right? 

Mr. Caufa. Once they're referred to the Department of Justice, 
he indicated to me he washed his hards of them. 

Mr. Wkiss. Tell us what ability grouping is. 

Mr. Caufa. Ability grouping is placement of children in certain 
academic tracks as a result of performance on either achievement 
tests or another kind of ability test. 

Mr. Weiss. And is there a circumstance under which ability 
grouping is illegal or in violation of title VI? 

Mr. Caufa. Yes, when it has been used to perpetuate the de jure 
system that was in place in many school districts. Some schools 
have used ability grouping to separate the white students from the 
black students and put them in different classrooms. 

Mr. Weiss. You had just mentioned a little bit ago the Dillon 
case, so that I assume that you're familiar with the ability group- 
ing case in Dillon County, SC. 

Mr. Caufa. Yes, sir. There are two Dillon cases, and I'm general- 
ly familiar with them. 

Mr. Weiss. OK. Has (. JR foand ability grouping to be a violation 
of title VI in South Carolina? 

Mr. Caufa. Yes, sir. 

Mr. Weiss. And did Mr. Singleton or anyone else at OCR suggest 
that cases involving ability grouping be dropped? 
Mr. Caufa. Yes. 

Mr. Weiss. The request to drop the ability grouping cases was 
made even though OCR found that the ability grouping is illegal, is 
that correct? 

Mr. Caufa. It was more of - suggestion to drop ability grouping 
cases in general. I don't recall any conversation with me. 

Mr. Weiss. As a request, right; suggested even though the OCR 
found that that particular practice is illegal when it results in 
racial isolation. 

Mr. Caufa. Yes, sir. 

Mr. Weiss. As the Director of Policy and Enforcement Service, 
were you involved in higher education desegregation cases? 
Mr. Caufa. Yes, sir. 

Mr. Weiss. If a State college system is in violation of title VI, is 
OCR required to seek and approve an acceptable r'esegregation 
plan? 
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Mr. Caufa. Yes, sir. 

Mr. Weiss. If the plan is entered into in good faith but does not 
remedy the illegal segregation, should OCR continue enforcement 
under title VI? 

Mr. Califa. Yes, sir. 

Mr. Weiss. So good faith efforts alone are not enough to remedy 
a title VI violation, is that correct? 

Mr. Caufa. That's certainly correct in my mind. 

Mr Weiss. Did Mr. Singleton ever ask you to legally sunport an 
aiiguinent that States are in compliance with title VI because they 
had shown good faith even though the desegregation goals had not 
bev^n reached? 

Mr, Caufa. Yes; he did. He often made that suggestion. 

?*Ir. Weiss. Do the desegregation plans for nine States, known as 
the first-tier States, expire this year? 

Mr. Caufa. Yes. 

Mr. Weiss. Has OC? ^aken a position on those plans? 
Mr. Caufa. No. sir. 

Mr. Weiss. Upon receiving a complaint, does OCR normalI> at- 
tempt to reach a voluntary settlement through early complaint res- 
olution? 

Mr. Caufa. That Ls correct. 

Mr. Weiss. If early complaint resolution fails and OCR conducts 
an investigation, does it always try to resolve the case before the 
findings are published? 

Mr. Caufa. That is another method called "pre-LOF." 

Mr. Weiss. Preletter of finding, right? 

Mr. Caufa. Yes, sir. 

Mr. Weiss. OK. Do the settlements accepted by OCR always meet 
the legal standards established by the courts and by civil rights 
law? 

Mr. Caufa. As Mr. Singleton testified, I don't think anyone 
knows. For such a great manager, thht is certainly a piece of infor- 
mation that would seem important to know, but we--{OCR)--don't 
have it. 

Not only did the Justice Department question the ECR proce- 
dure, but it was questioned internally by the service that I headed, 
saying that, as a Government agency, we could not knowingly sub- 
sidize and ignore a violation of law, and Mr. Singleton had to have 
been aware of that, because we wrote him memos on that. 

He may have forgotten, but within his own office, there were 
questions about the validity and legality of ECR. 

Mr. Weiss. Do you recall enforcing a matter involving Langston 
university in Oklahoma? 

Mr. Caufa. Yes, sir. It involves actually the whole State of Okla- 
homa. 

Mr. Weiss. And you were appointed to head a team negotiating a 
settlement with that sc!iool; is that correct? 

Mr. Caufa. I was the head of a team for a brief amount of time, 
yes, sir. 

Mr. Weiss. And was the school cooperative v/ith your negotiating 
team? 

Mr. Caufa. Extremely cooperative. 
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Mr. Weiss. Was there anything unusual about the negotiation 
with Langston? 

Mr. Caufa. Not in my mind. Except when we had met with the 
Langston representatives and the representatives of the Oklahoma 
higher education officials, I was there and some people who were 
in my office were there negotiating with representatives from 
Langston and from the Oklahoma Board of Regents, and we had 
been arguing about what should be done to enhance Langston— 
Langston was in trouble. 

It was nowhere near its goal of 38 percent white at the Langston 
campus, which at one time Mr. Singleton said they had to get to, 
and then directly contradicted himself at a later time. 

So, we were discussing these matters, and terminated the meet- 
ing, saying that we would meet ageiin. I and my staff left; and 15 
minutes later just walking down the haU, we noticed they were all 
in Mr. Singleton's office, and that was about the end of my involve- 
ment in the Oklahoma matter. 

From then on, Mr. Singleton did not use me or the other profes- 
sional staff who had worked on this issue. 

Mr. Weiss. So that the Langston officials had met with Mr. Sin- 
gleton, had reached a settlement with him— is that correct? 

Mr. Caufa. Well, it— they reached a settlement with him, but I 
don't want to give you the impression that it was reached that day. 

Mr. Weiss. Right. Do you know if Mr. Singleton assumes the un- 
dertaking of settlement negotiations very often? 

Mr. Califa. Quite often. 

Mr. Weiss. We had a discussion with Mr. Singleton a little bit 
ago on the Department of Justice on November 13, 1981, communi- 
cating with the Director of Planning and Compliance Operation 
Service for the Office for Civil Rights, in which it said: 

The apparent willingness of OCR to accept any agreement which results in a 
withdrawn complaint regardless of the substance of that agreem'^nt could lead to a 
weakening of your enforcement posture in our litigation position ^hen dealing with 
a different recipient in a similar factual situation. 

Mr. Singleton testifies that until, in fact, our staff brought that 
letter to his attention he was not aware of its existence. 

Were you aware of the existence of that communication from the 
Justice Department? 

Mr. Caufa. I was certainly aware that they had problems with 
the procedure, and we, the policy and enforcement staff, had a lot 
of the same problems, and those problems were communicated to 
both Mr. Clarence Thomas and Mr. Singleton, and I believe that 
the December whatever— December 1983 quality assurance memo 
certainly communicated those concerns. 

And so, yes; I believe that he was aware of them. 

Mr. Weiss. You personally communicated those concerns to Mr. 
Singleton? 

Mr. Califa. I can't remember whether I did or not. 
Mr. Weiss. Then, on what basis do you make the statement that 
you know that those concerns were communicated to Mr. Single- 



Mr. Califa. Well, it was a major issue. It was an issue that 
really pitted the one part of the office, the— what we call PCOS, 
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which is the Planning Compliance Operations Service against the 
Policy and Enforcement Service. 

We had strong views. Thev wanted ECR. We thought there were 
problems with ECR. It wasn t a secret. It would have been hard not 
to know about it. 

Mr. Weiss. And tell me about the resolution of the preletter of 
finding resolution. Did that also precipitate discussion within the 
office as to the appropriateness of preletter of finding resolutions? 

Mr. Caufa. No; not as mucl:. We were concerned about finding 
out what kinds of settlements the regions were accepting; so we 
were concerned about monitoring and we never— PES never got an 
opportunity to see what kinds of settlements the regions were ac- 
cepting, under pre-LOF or ECR. 

Mr. Weiss. And we were having a discussion with Mr, Singleton 
about the DeKalb County case. 

Are you familiar with that case at all? 

Mr. Caufa. Not to any great extent. 

Mr. Weiss. You were not personally involved in the resolution of 
that case and the final withdrawing of the complaint or settlement 
of the complaint? 

Mr. Caufa. Oh, no. By that time, I had been given my new as- 
signment of policy codification. 

Mr. Weiss. Sav it again. 

Mr. Caufa. .^olicy codification. When Mr. Singleton mentioned 
he moved some people tiround, I was one of the people he moved 
around. I was put in a small office, given no telephone, given no 
secretanr, and told to look at policy for the last 20 years. 

Mr. Weiss. And when did that take place? 

Mr. Caufa. In November 1984. 

Mr. Weiss. And that's what you have been doing since? 
Mr. Caufa. Yes, sir. 
Mr. Weiss. OK. 

Mr. Caufa. Could I mention one more thing? 
Mr. Weiss. Please. 

Mr. Caufa. On the monitoring issue that quality assurance was 
supposed to be doing, Mr. Singleton mentioned that the reason 
quality assurance was disbanded was because it was not necessary 
for them to do monitoring on other staff needs, and that the moni- 
toring was being done in the regions. 

My understanding is the way this was determined was in the fol- 
lowing way. During one conference call Mr. Singleton said, "By the 
way, Regional Directors, you all are doing monitoring, aren't you?" 

And they all said, "Oh, yes. We sure are.'' 

And I had never seen a report from any regional director since 
that time that discusses monitoring. There is very, very little moni- 
toring going on. 

Mr. Weiss. Are you familiar with the swit<:h for compliance 
review surveys to a random site selection basis? Were yc^ mi-olved 
in any of those determinations or discussions relating the ^. 

Mr. Caufa. I was involved in some of them; yes. 

Mr. Weiss. And tell us what you understand the basis for that 
determination was? 

Mr. Caufa. Well, the idea—the basic idea, I think, was that 
there would be less of a backlash from school officials if they were 
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told their selection as a site was randomly done, much like the IRS 
selects people to audit. 

Traditionally, we had a large problem in saying to school dis- 
tricts and universities that there are indications that you are out of 
compliance, that you have civil rights problems, and so we are 
going to do a compliance review. They come back to us then and 
say: 

What is this» grand jury? Are you indicting us? Why don't we have a chance to 
give you some evidence that might convince you not to come on site? 

So— at least, in my understanding, that was the basic reason for 
the move to random selection, or one of the reasons. 

Mr. Weiss. And finally, can you tell us whether, in your judg- 
ment, the Office for Civil Rights is, in fact, pursuing and undertak- 
ing the obligations set forth in the various civil rights laws which 
it is charged with enforcing? 

Mr. Califa. Fm sorry, Mr. Chairman 

Mr. Weiss. Tell me your judgment as to whether, in fact, the 
Office for Civil Rights is doing its job in enforcing the law? 

Mr. Caufa. I think that there has been a marked decrease in the 
Office's vigor in enforcing the law. There have been great morale 
problems. We have lost numbers of people that are reaJly amazing. 

In January 1981, my former service had 111 people; yesterday, it 
had 61. A lot of those are law^'ers that have left. 

There is not much of substance going on in my mind. What has 
been going on has been a lot of filling out of management reports, 
and indicating how much time you use the computer, and indicat- 
ing how many copies of your management report you made. There 
is a lot of that activity, but there is very little civil rights enforce- 
ment going on. 

Mr. Weiss. And did I miss the word, the key operative word 
where you said "there is a marked blank in vigor"? 
Mr. Caufa. Decrease. 
Mr. Weiss. Decrease in vigor. 

Thank you very much, Mr. Califa. If there is anything else that 
we have not asked that you want to comment on before you con- 
clude your testimony, you can take the time to do that. 

Mr. Caufa. I don't think that there is anything else. 

Mr. We:ss. Thank you very much. 

Mr. Caufa. Thank you. 

Mr. Weiss. The subcommittee now stands in recess. 
[Whereupon, at 1:36 p.m., the subcommittee adjourned, to recon- 
vene subject to the call of the Chair.] 
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INVESTIGATION OF CIVIL RIGHTS ENFORCE- 
MENT BY THE DEPARTMENT OF EDUCATION 



WEDNESDAY, SEPTEMBER 11, 1985 

House of Representatives, 
Intergovernmental Relations 
AND Human Resources SuBCX)MMnTEE 
OF the Committee on Government Operations, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 9:30 a.m., in room 
2247, Raybum House Office Building, Hon. Ted Weiss (chairman of 
the subcommittee) presiding. 

Present: Representatives Ted Weiss, John Conyers, Jr., Robert S. 
Walker, and John G. Rowland. 

Aho present: James R. Gottlieb, staff director; Marc Smolensky, 
professional staff member; Pamela H. Welch, clerk; and Martha 
Morrison, minority professional staff. Committee on Government 
Operations. 

Mr. Weiss. Good morning. The subcommittee will come to order. 
Today, we will conduct the subcommittee's second oversight 
neanng on the Department of liducation's enforcement of Federal 
civil rights laws which prohibit discrimination on the basis of race 
sex, handicap, or age. 

During the subcommittee's first hearings into civil rights en- 
forcement by the Department, we reviewed the record of the Office 
tor Civil Rights, not only in this administration, but in administra- 
tions datmg back to 1969. The testimony we heard portrayed poli- 
cies of lax enforcement in every administration. Democratic and 
Republican. We heard that American citizens have been forced to 
sue the Office for Civil Rights because it was not enforcing laws 
when civil rights violations were found. Today, OCR is under a 
Federal court order to investigate cases according to certain time- 
trames. That order was made originally because OCR had consist- 
ently dragged its feet in past administrations when discrimination 
was found. 

OCR now relies on voluntary settlements in discrimination cases, 
some of which we will review today. When voluntary settlements 
cannot be reached, OCR occasionally refers cases to the Depart- 
ment of Justice for enforcement. The majority of the cases referred 
to Justice have languished there for several years, with nothing 
being done to correct the violation of law uncovered by OCR. Other 
cases have been returned to OCR by the Justice Department with 
no action taken. We hope to learn why at today's hearing. 
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We will also review, on a case-by-case basis, the disposition of a 
variety of investigations conducted by OCR during the last 5 years 
which have led to administrative enforcement hearings. 

Our only scheduled witness is Harry M. Singleton, the Assistant 
Secretary for Civil Rights at the Department of Education. Mr. Sin- 
gleton testified at the subcommittee's July 18 hearing and will con- 
tinue his testimony today. 

I will be inserting at the end of the record several documents 
and letters exchanged between OCR, the Department of Justice, 
and the subcommittee prior to today's hearing. The Department of 
Justice letter transmits summaries of cases referred by OCR to Jus- 
tice since Ja-^ uary 1, 1981, and the Assistant Attorney General for 
Civil RighC5 has requested that these summaries be included in the 
hearing record, and we are pleased to have that done. 

At this time I would also like to welcome a delegation from the 
Canadian House of Commons, who are visiting Washington, and 
have honored us by choosing to attend today's public hearing. They 
are members of the Committee on Public Accounts, and they are 
accompanied by the Canadian Auditor General. 

We welcome you and hope that you will find your stay with us 
informative, and we will understand if you have to leave while the 
hearings are still going on. 

Mr. Singleton, please take your place at the witness table. Before 
you sit down, it is the practice of the committee to swear in mt- 
nesses. Please raise your right hand. 

Do you swear that the testimony you are about to give will be 
the truth, the whole truth, and nothing but the truth? 

Mr. Singleton. Yes. 

Mr. Weiss. Please take your seat. 

If you have any other of your associates from the Department 
who you wish to accompany you at the table, that is fine; or if from 
time to time you want to call on them for support of testimony, 
that is all right, too. Anybody who does have anything to state for 
the record v/iil, of couis?, also be sworn in. 

Mr. Singleton, before we commence, do you have an opening 
statement that you would like to make? 

STATEMENT OF HARRY M. SINGLETON, ASSISTANT SECRETARY 
FOR CIVIL RIGHTS, U.S. DEPARTMENT OF EDUCATION 

Mr. Singleton. No; Mr. Chairman, I don't have an opening 
statement this morning. I am prepared to again try and attempt to 
answer your questions. 

Mr. Weiss. Mr. Singleton, during your testimony before the sub- 
committee on July 18 you repeatedly stated that OCR did not 
maintain copies of files referred to the Department of Justice. Fol- 
lowing the hearing, you sent me a letter which said your testimony 
was incorrect and that you had received wrong advice from your 
staff. 

Without objection, your letter will be entered into the record. 
[The letter follows:] 
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UNITED STATES DEPARTMENT OF EDUCATION 
OFFICE OF THE ASSISTANT . ECRETARY FOR CIVIL RIGHTS 



^ I 8 (935 

Honorable Ted Weiss 
Chairman 

Intergovernmental Relations and 
Huinan Resources Subco<T*nUtee 
CoiTwntee on Government Operations 
U.S. House of Representatives 
Washington, O.C. 20515 

Dear Mr. Chairman; 

Our^no testimony of July 18, 1985 before your Subcorrmttee, I testified 
that n was my understanding, based on advice from my staff, that the only 
copy of files for cases referred to the Department of Justice (DOJ) since 
1981 were forwarded to DOJ with the case. Following my testimony. I again 

IHo .rl. '^'^^ ^° '° °^ ^"ue. My staff now Informs 

me that they were wrong, and the advice given me was Incorrect. 

OCR has available here In Washington. O.C. some documents for all the cases 
in question. In many of the cases, some of the documents available are only 
key documents such as the letter of findings and the referral letter. In 
other cases we have u^re extensive files here In Washington, D.C. In many 
«Mo """v-^^^t of the back-up Investigative materials are in the regional 
offices. Much of this information is very voluminous. We are requesting 
our f-eglonal offices to forward all investigative records for these cases as 
soon as possible. However, in one of the cases identified thus far. staff 
has determined that all OCR files were transferred to DOJ. 

The records and documents located in Washington are available for the 
immediate review of your staff. We will advise you when the documents 
from the regional offices are available. 




y MS^n^ieton 
Assistant Secretary 
for Civil Rights 



cc: Honorable Robert S. Walker 
Ranking MTnorUy Member 



«00 MARYLAND AVE SW WASHINGTON DC J0303 



BEST COPY AVAILABLE 
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Mr. Weiss. Now let me ask you, starting out with some compliance 
review questions, is OCR required to conduct compliance reviews? 

Mr. Singleton. Under the Adams court order, the court order 
states something to the effect that OCR will conduct a compliance 
review program. The way we interpret that pordon of the Adams 
order is that compliance reviews are something that we have to do. 

Mr. Weiss. Yes. But it is a fact also that your own regulations, 
that is, the Department of Education regulations, specifically sec- 
tion 100.7 sub A, mandates periodic compliance reviews. Isn't that 
correct? 

Mr. Singleton. Yes. 

Mr. Weiss. Briefly teli us what does a compliance review encom- 
pass? 

Mr. Singleton. Well, a compliance review generally is very simi- 
lar to a complaint in terms of the types of issues involved with the 
exception that the issues are generally of a broader nature. A com- 
plaint usually, unless there are some classwide implications, will 
deal with an individual's problem. A compliance review generally 
goes in and looks at systemic types of problems, problems that are 
of a wide-ranging nature that would affect a number of people, not 
just one or two. 

Mr. Weiss Right. And it is a fact, is it not, that as distinguished 
from the complaints that are brought by individuals, compliance 
reviews are for the most part initiated by the Office for Civil 
Rights itself on the basis of its selection of issues and sites to deter- 
mine if school districts, schools or States, are in compliance with 
Federal civil rights laws? 

Mr. Singleton. Without a doubt a compliance review is some- 
thing that is initiated by the Office for Civil Rights. 

Mr. Weiss. Right. And if noncompliance is found, OCR is author- 
ized to undertake enforcement actions administratively or through 
the Justice Department; is that correct? 

Mr. Singleton. That's correct. 

Mr. Weiss. OK. Are compliance reviews a method of assuring 
that illegd discrimination does not occur in our school systems'^ 

Mr. Singleton. A compliance review is a method that w^ Cf^n 
employ to review the status of a recipient of our funds and to de- 
termine if, in fact, those funds are being used in a discriminatory 
manner. If they are, we can then do something about it. 

Mr. Weiss. OK. Let me apologize for chewing on a lozenge. I am 
working on a cold, so maybe this will help. 

Would you like to eliminate compliance reviews? 

Mr. Singleton. No, I don't think so. I don't think we can elimi- 
nate compliance reviews. 

Mr. Weiss. On March 18, 1985, you asked the OCR Operations 
Support Service to conduct a study of the feasibility of using tech- 
nical assistance as a substitute for enforcement and compliance re- 
views; is that correct? 

Mr. Singleton. That's correct. 

Mr. Weiss. Now in handwritten notes at the bottom of your re- 
quest you ask, and I quote now: "Can TA be used to eliminate the 
need for compliance reviews in certain circumstances, in all cir- 
cumstances?" . . 
Do you believe that OCR .has the l^gal authority to .eliminate 
^'*'>mpliance reviews and substitute them with technical assistance? 
l^ Mr. Singleton. Well, I don't know. Tfiat's 'thV question. That's 
L^imething for the legal staff to lake a look at to make some judg- 
^lents on. 
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You have to understand, Mr. Chairman, that wasn't any pro- 
nouncement of policy. That was an assignment to our staff to take 
a look at this to see whether or not technical assistance is some- 
thing that we can use in our compliance effort. And you have to 
irame the question such that they could give you a complete review 
and analysis. 

Mr. Weiss. But the question that you asked was whether techni- 
cal assistance can be used to eliminate the need for compliance re- 
views m some or in all circumstances? 

Mr. SiUGLEtON. That's right; to get a complete answer to the 
question. Thats not a policy determination. I mean, their answer 
would hav^ to come back and have to be reviewed, and whether or 
not thats something we would want to do from a public policy 
standpoint. But nevertheless, it seems to me that that's not inap- 
propriate, to ask the question. 

Mr. Weiss. In commenting on the study project you requested, 
your own Policy and Enforcement Service warned in a July 9, 1985, 
document that "the proposed memorandum presumes that the 
basic premise of the project is legally appropriate, a presumption 
which is not presently supportable." 

Given your office's finding that such a move is illegal, has the 
JJepartment requested that Ck)ngress change tbj law regarding 
compliance reviews? 

Mr. Singleton. I'm sorry, Mr. Chairman, I don't follow your 
question. I missed something there. 

Mr. Weiss. Well, in response to the study project that you say 
that you requested, m the course of which you asked in your hand- 
written notes, can the TA be used to eliminate— can technical as- 
sistance be used to eliminate the need for compliance reviews in 
certain circumstances or in all circumstances, the Policy and En- 
forcement Service in response to that on July 9, 1985, wrote to you: 
Ihe proposed memorandum presumes that the basic premise of 
the project is legally appropriate, a presumption which is not pres- 
ently supportable. That is, the presumption of trying to eliminate 
the need for compliance reviews in certain circumstances or in all 
circumstances. They told you that i& not a premise that can be sup- 
r-orted legally. ^ 

And 80 my question is, since that was their determination, their 
advice to you, are you still pursuing the issue of eluninating com- 
pliance reviews m any or all circumstances? And if so, are you 
seeking congressional efforts to change that legislation' 

Mr. Singleton. Well, I, you know, I don't think that we need to 
go that tar m that one, Mr. Chairman, because it seems to me that 
you may have information that I don't have. I am not aware that 
my policy enforcement staff has sent to me a memo stating that. 

Now I know that there was some work going on between two 
services. My Operation Support Service sent me a memorandum 
outlmmg a proposal to proceed with this particular assignment. 
However, there was a memo that was sent to the Operation Sup- 
port Service Director by the PES Service Director-policy enforce- 
ment staff— which raised some legal questions and stated that 
these questions as threshold issues had to be dealt with before we 
went further with this. And I concurred in that— that we have to 
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look at the legal issues here to see whether or not this is a viable 
thing to do before we go forward with this. 

Now that's all that I know. I don't recall seeing any memo from 
my plicy enforcement staff to me saying that this was illegal. 
Maybe you 

Mr. WEISS. Well, Tm not sure what works its way up to you, Mr. 
Singleton, but the memo that we're referring to is dated July 9, 
was stamped July 9, 1985, and it was addressed to Frederick G. 
Tate. 

Mr. Singleton. Yes. That's 

Mr. Weiss. It says: "Re: Offering technical assistance to recipi- 
ents selected for compliance reviews." 
In any event 

Mr. Singleton. I think, Mr. Chairman, that that's the same 
thing that I was just talking about. Frederick Tate is the Service 
IDirector for the Operations Support Service, and he had sent a pro- 
posal to proceed with this assi^ment but the Policy and Enforce- 
ment Service raised some legal questions about that and cautioned 
that we should resolve those before we move forward. And I concur 
in tfiat, and concurred in that and directed them not to go forward 
until the legal staff had an opportunity to reviews these issues. 

Mr. Weiss. And is it your current position then that technical as- 
sistance cannot be a substitute for compliance review in any or all 
circumstances? 

Mr. Singleton. In all circumstances? 

Mr. Weiss. Yes. 

Mr. Stngleton. I think that if you're technically speaking, no, I 
don't t hink so. The whole issue here was to — I have to back up, if I 
may tdke a minute or two to try and explain the position a little 
bit. What we find in many instances out there is that recipients 
don't know what is required of them under some of these civil 
rights laws. Take 504, for example, the regulations dealing with 
those with handicapping conditions, the disabled. And what we find 
there is that with some technical assistance and explanation to re- 
cipients what they have to do, they are more than happy to take 
care of the problem and eliminate the problem, and we can there- 
fore get on with it with very little effort at all. 

So the question became if thav is the case, then why don't we 
look at technical assistance as a way to possibly avoid getting our- 
selves in a situation where we have to go through a compliance 
review, saving those resources for more serious types of problems 
and more intractable issues and resolving the other problem that 
was more resolvable with a technical assistance effort. That was 
the whole thrust of che project. 

Mr. Weiss. I am trying to understand clearly what your position 
is. Your position then is that, even though the regulations and the 
court order mandates compliance reviews as you have described it, 
that in circumstances which you deem appropriate or the office 
deems appropriate you can, in fact, forgo that compliance review 
and instead offer technical assistance to the particular school or in- 
stitution to help them to correct the conditions which would find 
them in violation. Is that what you are telling us? 

Mr. Singleton.. That's basically it, yes. What the compliance 
review would result in anyway, would be an effort to settle the 
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matter, because our regulations require us to anter into voluntary, 
or at least attempt voluntary settlement, before we can go to en- 
forcement. Rather than expend resources on something that is very 
resolvable had the parties known what was required of tbsm could 
save those resources for more intractable problems. 

The point is that it was an effort to find some additional method 
to increase our efficiency and our effectiveness realizing, of course, 
our resources are not infinite. It was not an effort to totally do 
away with compliance reviews. 

Mr. Weiss. Before we go on let me indicate the presence now of 
one of our distinguished members of the subcommittee, Mr. Row- 
land of Connecticut. Nice to have you with us. 

Last year, Mr. Singleton, the quality assurance staff conducted a 
study of investigative cases closed during May and June of 1983. 
The study found a case error and defect rate of 28 percent. Tl^e 
error and defect rates ranged from 0 to a high of 67 percent. 

What actions did you take in response to those findings? 

Mr. Singleton. Well, I don't recall, Mr. Chairman, that particu- 
lar report much less what I did in response to it. There are some 
problems with the QA [quality assurance] process generally, and 
one of the things that we had engaged in was a review of our QA 
process. There were some real problems I think there in terms of 
what was considered a defect or what was considered an error, and 
so forth. 

Mr. Weiss. Well, now you said in the course of that answer that 
you do not recall that study. You don't recall that study being sub- 
mitted to you by the quality assurance staff? 

Mr. Singleton. No, Mr. Chairman, I don't recall it. I may have 
received it, but, ;^ou know, I receive a lot of memos over the course 
of a period of time. And I may have received it, but I just don't 
remember it. 

Mr. Weiss. Then I ask staff to show you, to hand you a copy of 
this report, ''Quality Assurance Report of Reasonable Performance 
in Processing Cases Closed in May-June, 1983." Take a quick flip 
through it, see if you recall it, if that refreshes your recollection. 

[Mr Singleton inspects document.] 

Mr. Weiss. No recollection of that? 

Mr. Singleton. I don't recall reviewing this report, Mr. Chair- 
man. I think that the way this was treated when it came to my 
office was to treat it as a draft report and it was given to a task 
force that we had on quality assurance as part of their task or 
their charge. They were to look at our quality assurance program 
and to see if we could revamp the way we went about examining, 
grading, if you will, cases. But I don't recall personally seeing this 
particular 

Mr. Weiss. Tell us, if you will, for the record what the aim of the 
quality assurance unit was. What was its purpose? 

Mr. Singleton. The quality assurance function Mr. Chairman, 
in the Office for Civil Rights is akin, if you will, to quality control 
in, say, a factory. QA would revie\\ our case processing activities. 
In addition to case processing, I also mandated that quality assur- 
ance look at headquarters services, Ujo, in terms of how headquar- 
ters components are servicing the needs of the regional offices. All 
^in an effort to gauge how well we're operating internally. 
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Mr. Weiss. And they were to then bring their findings to your 
attention I assume. The quality assurance unit was supposed to be 
an aid to you in determining the kind, the caliber, of the work that 
the Office for Civil Rights was doing. Is that right? 

Mr. Singleton, Well, technically I think that's right. You know, 
I can't do it all. I have staff that I delegate a lot of these things to, 
and the deputy probably would have been dealing with this report. 

Mr. Weiss. And the report, the information about the case error 
and defect rate of 28 percent and the defect and error rates rang- 
ing from 0 to a high of 67 percent, that information had not been 
brought to your attention? 

Mr. Singleton. I don't recall that, Mr. Chairman. I don't recall. 

Mr. Weiss. Now, another one of the concerns mentioned in the 
quality assurance report, that same report, involved the failure to 
implement a 1980 memorandum of understanding between the 
Office for Civil Rights and the Architectural and Transportation 
Barriers Compliance Board. Do you know why that memorandum 
had not been implemented? 

Mr. Singleton. A 1980 memorandum? 

Mr. Weiss. Right. 

Mr. Singleton. No. I know nothing about the 1980 memoran- 
dum, Mr. Chairman, and I know nothing about this particular 
issup. I don't recall that. 

Mr. Weiss. Well, are you familiar 

Mr. Singleton. Are you speaking of the memorandum with 
OSERS? The Education Department component we call OSERS? 

Mr. Weiss. No. I have, and I am going to ask you to look at this 
part of the document. If you will get the copy, Pamela. 

We will dig it out for you. A memorandum stamped "23 Novem- 
ber 1983,'' to Harry M. Singleton, Assistant Secretary for Civil 
Rights, from Burton M. Taylor, director, quality assurance staff*, 
subject: Memorandum of Understanding between the Department 
of Education and the Architectural and Transportation Barriei-s 
Compliance Board. 

Does that refresh your recollection? 

[Mr. Singleton inspects document.] 

Mr. Singleton. No, it doesn't, Mr. Chairman. This is almost 2 
years old. I can't recall this. 

Mr, Weiss. And you are not familiar with the issue of an under- 
standing in 1980 between the Office for Civil Rights and the Archi- 
tectural and Transportation Barriers Compliance Board? 

Mr. Singleton. No. No, I'm not. But you know, OCR has a lot of 
memoranda of understanding with various agencies in the Govern- 
ment, Mr. Chairman, to do their civil rights investigation work for 
them in various programs that they have. So it's possible that we 
certainly have that but I'm not personally aware of the MOU. 

Mr. Weiss. If I told you that the Architectural and Transporta- 
tion Barriers Compliance Board was an interagency board in the 
Federal Government created to try to coordinate approaches to 
dealing with transportation and architectural barriers for handi- 
capped people, would that refresh your recollection as to what the 
issue was about? 
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Mn Singleton. No, Mr. Chairman. I must state that I don't re- 
member this memo nor do I remember a — or recall aa MOU with 
the Architectural Transportation Safety Board. 

Mr. Weiss. OK. The memorandum, the 1980 memorandum of 
agreement was designed to coordinate overlapping jurisdictions be- 
tween CX5R and the Compliance Board. The November 1983 quality 
assurance report found that OCR lacks sufficient expertise to 
ensure adequate compliance with the two respective laws involved 
in these issues. 

In light of the quality assurance findings, what has OCR done to 
train its staff r^arding adequate compliance with the handicapped 
transportation and architectural barriers? 

Mr. Singleton. I don't know. 

Mr. Weiss. The qusdity assurance report also found that the 
Office for Civil Rights had no standards for determining the ade- 
quacy of grievance procedures in section 504 and title IX employ- 
ment cases. Even though the laws require that employers who re- 
ceive Federal education funds must adopt grievance procedures, 
OCR has no way of determining the adequacy of grievance process- 
es. 

Have standards been issued as a result of this recommendation? 

Mr. Singleton. Mr. Chairman, try and understand. Now, is this 
part of that report that I told you I had not seen? Was this all part 
of that one report? 

Mr. Weiss. Well, it's 

Mr. Singleton. Based upon review of those cases or what? 

Mr. Weiss. Mr. Singleton, what you have before you is a compila- 
tion of a series of reports and recommendations and studies. The 
one that I have just referred to, and we'll dig that out for you also, 
so that you can look at it, is stamped as "received 2 March 1984." 
It's addressed to Harrv M. Singleton, Assistant Secretary for Civil 
Rights, from Burton M. Taylor, director, quality assurance staff", 
subject: Standards for assessing grievance procedures. 

I will ask you to look at tnat, and ask if that refreshes your 
recollection? 

Mr. Singleton. No, wait a minute. This is the Architectural and 
Transportation Barriers. It's the one I just looked at. OK. 
[Mr. Singleton inspects document.] 

Mr. Singleton. Again, Mr. Chairman, I don't recall this particu- 
lar memo. 

Mr. Weiss. OK. Now let me ask you a question about process. 
These last two memoranda were addressed directly to you from the 
person who was the director of the quality assurance staff, and you 
say that you have no recollection of them. 

Are you saying that you never saw them? That somebody else in 
your office saw them? That none of this material was brought to 
your attention? 

What happens to a memo such as these last two which are ad- 
dressed to you from people who are charged with assessing the pro- 
cedures and programs and expertise and capacity of the agency? 

Mr. Singleton. Well, the way it typically works is that it would 

f)robably be assigned to the Deputy Assistant Secretary to take a 
ook at for some action or response. I would get a copy of it. It 
would not be something for me to take direct action on unless, of 
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course, the service director or senior staff member wanted to have 
a briefing, to get me to make some decision. If it were a decision 
memo with my name on it, then I would generally have to make 
the decision on it. 

Now when I get these information copies sometimes I read them 
and sometimes I don't, depending upon the press of work that I 
have and other priorities. I try to read everything that comes 
across my desk, as I think my staff will tell you, but I never admit- 
ted to having a photographic memory. I cannot remember a lot of 
these things. And some of these things are forgotten as quickly as 
they are read. I may have received this memo and I may have read 
it, Mr. Chairman. What I am telling you is I don't remember 
seeing it at this point. 

Mr. Weiss. These are not information memos, that is, memos for 
your information. These are addressed directly to you. Is that cor- 
rect? 

Mr. Singleton. Yes, that's correct. But I just told you what the 
process was. It is not asking me to make a decision. There is no — 
we have a format for 

Mr. Weiss. Again, if you look at the bottom, the very last 

Mr. Singleton. It just says "I recommend." 

Mr. Weiss. "I recommend that you instruct PES to develop 
standards for the evalution of grievance procedures under section 
504 and title IX." 

Now when that kind of recommendation comes to you from the 
director of your quality assurance staff, is there any record that 
anybody responded to tnat or brought it to your attention and said: 
"Mr. Secretary, we have to do something to respond to this"? Yes, 
no, or perhaps? 

Mr. Singleton. No. I think that the other thing to keep in mind 
he-e, too, Mr. Chairman, is that this is not some definitive— in my 
view at any rate — definition of a problem. His assessment may or 
may not be accurate. 

Mr. Weiss. Right. But did you have somebody look at it to see 
whether his assessment was accurate or not? 

Mr. Singleton. Sometimes that happens, sometimes it doesn't, 
depending 

Mr. Weiss. Well, how do you know whether in fact that assess- 
ment was valid or not? 

Mr. Singleton. I don't know. I don't know whether it was valid 
or not. That's what I'm telling you. And I don't know if anyone else 
looked at it. I don't recall doing anything with it. I don't even 
recall a memo. 

Mr. Weiss. But here you have a quality assurance unit and you 
have a director of that unit, and they are charged with reviewing 
the knowledge, the expertise, the operations of the Office for Civil 
Rights. They bring to your attention and make recommendations to 
you about certain flaws in the operation of the office. 

Take this particular instance aside. When that kind of thing hap- 
pens, do you believe that you have an obligation to respond, at 
least to say: Listen, we think you are off the wall, we don't think 
that we have to address this issue, or we will refer it to Joe to deal 
with that question? Do you have any kind of response mechanism 
to recommendations that come to you? 
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Mr. Singleton. No. Not necessarily, no. 

Mr. Weiss. In the case of a complaint against Granville County 
School District, OCR accepted a voluntary settlement which called 
for the district to establish grievance procedures. However, the pro- 
cedure agreed to by the district did not cover former employees 
even though the complainant in this case was a former employee. 

How did this settlement correct the violation of section 504 in 
the complainant's case? 
Mr. Singleton. Mr. Chairman, I couldn't begin to answer that 
uestion. I don't know. I don't have the specifics of that case. I 
on't recall that case. 

Mr. Weiss. The instance that I cite comes from that same memo 
that we have just been discussing that was addressed to you and 
stamped "2 March 1984." If you couldn't read them yourself, I 
would suggest that perhaps if you have somebody read memos ad- 
dressed to you £uid bring the substance of them to your attention, 
perhaps you would begin to respond to them. 

Mr. Singleton. No, Mr. Chairman, that happens. The people 
read these memos. But whether or not these types of memos 
coming from the QA staff would trigger a whole series of reexam- 
inations and so forth is not an automatic thing. We have to sit 
down and — I would want a second opinion on it before I started 

Mr. Weiss. Did you ask for a second opinion? 

Mr. Singleton. I don't recall. 

Mr. Weiss. Is there a process for asking for a second opinion? 

Mr. Singleton. Yes; tliere is a process for that. 

Mr. Weiss. Who is in charge of the second opinion process? 

Mr. Singleton. I am in charge of the second opinion process. 

Mr. Weiss. OK. So a memo dated March 2, 1984, comes to you 
with a recommendation and you say that you have not seen it or 
read it or have any recollection of it. How does that get to anybody 
else for a second opinion? 

Mr. Singleton. The memo would be assigned to the Deputy As- 
sistant Secretary or an assistant or an attorney adviser to take a 
look at to ^ollow up on the recommendations, or at least the allega- 
tions made there to see whether there is anything of any substance 
to them; and if so, they would recommend that I take further 
action on it. Then what I would do, possibly, is give an assignment 
CO my Policy and Enforcement Service to take a look at the issues 
that have been raised by the QA staff to see whether or not there 
is something to them and something that we need to do and, if so, 
what is it. 

Mr. Weiss. Was that done in this case? 

Mr. Singleton. I don't know. I'm telling you I don't remember 
the memo. I cannot remember this. 

Mr. Weiss. Who on your staff was present, would have a recollec- 
tion of it? 

Mr. Singleton. I don't know. My Deputy Assistant Secretary, 
who was acting at that point, may remember this. What is the date 
on this? 

Mr. Weiss. March 2, 1984. 

Is your Deputy Assistant Secretary here? 

Mr. Singleton. My current deputy is, yes. But the person that 
was acting at that point is not, no. 
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Mr- Weiss. On May 15, 1984, quality assurance recommended to 
you that clear guidance be provided to the r^ons on the conduct 
of investigations of discriminatory practices in school athletics. 
Quality assurance found that investigators in some cases were not 
adequately assessing factors involved in such discrimination and 
that investigation has been limited to individual schools and not 
applied districtwide. 

Did OCR remedy this situation outlined by the quality assurance 
staff last year? 

Mr. Singleton. I don't recall, Mr. Chairman. 

Mr. Weiss. Again, in the pile, the stack of documents that are in 
front of you there is a memorandum dated May 15, 1984, to Harry 
M. Singleton, Assistant Secretary for Civil Rights, from Burton M. 
Taylor, director, quality assurance staff, subject; "Guidance to re- 
gions for conducting interscholastic athletics investigations." 

Now, if you look at that, does that refresh your recollection? 

Mr. Singleton. Yes. Not necessarily thi particular recipient 
here, but the general issue about medical schools and our jurisdic- 
tion over medical schools, yes, it does. This is something that we 
have been dealing with for some time. Yes. 

Mr. Weiss. Do you have the one in front of you referring to inter- 
scholastic athletics investigations. May 15, 1984? 

Mr. Singleton. No; this says jurisdiction over medical and other 
health-related professional schools. It is dated May 15, 1984. It 
seems as though there were a series of memos on May 15, 1984. 

[Mr. Singleton inspects document.] 

Mr. Singleton. Again, Mr. Chairman, I don't recall this particu- 
lar memo. You know, but that is not to say that I did not read it 
when it came to me, I just don't recall it. 

Mr. Weiss. Do you recall or know whether OCR remedied the sit- 
uation outlined by the quality assurance staff in that memo? 

Mr. Singleton. That I don't know. I would have to check with 
my Policy and Enforcement Service to fmd out whether anything 
was— first of all, whether or not this is a valid all^ation or prob- 
lem, if you will, and whether or not anything was needed to be 
done to take care of it. 

Mr. Weiss. Also in the stack of documents that you have before 
you is a memo dated May 21, 1984, from Antonio J. Califa to 
Burton Taylor, director of quality assurance staff. And at the very 
end of that memorandum— we will dig that out for you—there is a 
statement which says, "as you are aware Policy and Enforcement 
Service has drafted a document that provides detailed guidance on 
the conduct of interscholastic athletics investigations. That docu- 
ment which will soon be submitted to the Assistant Secretary for 
review once some revisions are made to take into account Grove 
City which generally require investigation of all factors applicable 
to the recipients of interscholastic athletics programs." 

Do you know if that document was finalized and issued, that is, 
the detailed guidance document? 

Mr. Singleton. No, I don't, Mr. Chairman. 

Mr. Weiss. Take a look at the last paragraph of that memo. 

Mr. Singleton. Now this is from Califa to Taylor, so I would not 
have seen this in any event. 
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Mr. Weiss. But that is a followup to the May 15 memoranda 
from Mr. Taylor to you outlining the problems in the conduct of 
interscholastic athletics investigations. 

Anyhow, you have no recollection as to whether that document 
that is referred to was 3ver finalized and issued? 

Mr. Singleton. No, I don't. It may very well have been, but I 
don t recall. 

Mr. Weiss. Quality assurance also informed you that OCR had no 
formal guidelines for referral of complaints to other civil rights en- 
forcement agencies. Memorandum dated June 5, 1984, to you from 
Mr. Taylor, subject: ''Referral of complaints to other agencies when 
OCR has no iurisdiction." It cites that, for example, in one case in- 
volving the lack of minority representation on an elected school 
board OCR had no jurisdiction and closed the case. But quality as- 
surance noted that school board election inequities are subject to 
the requirements of the Voting Rights Act and that the case could 
have been referred to the Department of Justice. 

Has OCR now established guidelines for the referral of cases to 
other Federal agencies? 

Mr. Singleton. Well, if Fm not mistaken, Mr. Chairman, I 
thought that we did have referral procedures for referring cases to 
other agencies for action. These would be contained in our IPM. So 
we do have procedures for referring cases. They have been in exist- 
ence for some time. 

Mr. Weiss. Well, they were obviously not in existence as of June 
5, 1984. Are you telling us that since that time the revised IPM has 
included the requirement that civil rights complaints allegations 
outside of OCR's jurisdiction be referred to the appropriate agency? 

Mr. Singleton. Well, it is true that our IPM has been revised. It 
was my understanding that we have sections in that IPM, I can't 
cite it chapter and ver^e for you, but the IPM does have procedures 
for referring cases to other agencies. 

These are the procedures for transferring. Now the specific crite- 
ria upon which we would decide whether something should go to a 
particular agency or another is another matter. 

Mr. Weiss. All that the recommendation says, as of June 5, 1984, 
it cites the case that I refer to and points out that although OCR 
mav not have jurisdiction, other Federal agencies do under other 
Federal laws which may have been violated. And it says that 
QAS — quality assurance — recommends that revised IPM should in- 
clude a requirement that all civil rights complaint allegations out- 
side OCR's jurisdiction be referred to the appropriate agency. 

Now that means to me that as of that date that was not part of 
the IPM, and I am asking if, in fact, that is your understanding 
also and whether, in fact, since June 5, ly84, the IPM has been re- 
vised to include such a requirement? 

Mr. Singleton. Yes. Fm pretty sure it has. This was a recom- 
mendation—you know, the IPM, tht new IPM wasn't promulgated 
until around this time, a little after that, and so this seems to me 
to be Taylor's effort to make a recommendation on the improve- 
ment of the revised IPM. There was a period of time where I was 
seeking input from all the senior staff on the IPM — the new, the 
revised IPM. 

Mr. Weiss. Yes. 



ERIC 



166 



162 



Mr. Singleton. And this appears to be one of those kinds of 
things where he is making a recommendation on how the IPM 
could be improved. But as far as I understand it, the new IPM do^«^ 
have procedures for refeiring cases. 

Mr. Weiss. But as of June 5, 1984, it did not; is that what you're 
saying? 

Mr. Singleton. Well, under the old IPM it may very well have 
been that there were no procedures. But under the new one there 
is. 

Mr. Weiss. Well, would you again double check and please 
submit us the information as to whether in fact that has been done 
and give us a copy of the revised IPM if you have it? 

Mr. Singleton. This section, or the 

Mr. Weiss. TTiis particular revision. 

Mr. Singleton. OK. 

Mr. Weiss. In 1983, OCR received a complaint against the Lower 
Massachusetts Public Schools allying racial discrimination and 
charging that the district's voluntary des^egation plan was not 
worldng. R^on I decided not to investigate the complaint because 
the school board was about to amend the original des^^ation 
plan. However, the school board did not amend the plan and con- 
tinued the original plan ^inchanged. Without an investigation, 
region I could not determine a violation or proper remedies. 

Do you approve of this type of response to a compleiint? That is, 
of deciding not to investigate the complaint because the school 
board was about to amend the original desegr^ation plan? 

Mr. Singleton. Well, I think that every case, Mr. Chairman, has 
to be looked at on its own individual merits. I don't know at this 
point what the particular factors or considerations were beyond 
your characterization of the issue here. I would think, as a general 
matter, no, we wouldn't want to just rely on that particular repre- 
sentation. I mean, we would have to do something more. But then, 
again, I don't know what the particular facts were in that situa- 
tion. 

Mr. Weiss. In another case, St. Joseph the Provider College, qual- 
ity assurance found that a college had no obligation to provide sup- 
port services to a handicapped complainant because he v/as not 
handicapped according to the definition of section 504. Quality as- 
surance assessed OCR's handling of the case as defective because 
the complainant had a learning disability and was handicapped. 

I know OCR has guidelines regarding section 504. How is it possi- 
ble for a competent investigator to incorrectly determine what con- 
stitutes a handicap? 

Mr. Singleton. I don't know. Not only are there competent in- 
vestigators there, but there are competent legal people as well re- 
viewing these cases. So, this is why I say, I mean, QAS may have 
been "off the wall" on that one. I don't know. Bear in mind that 
these assessments are just their review of it and it may be neces- 
sary tc have a second look at the issue before, you know, I take 
their assessment as gospel. 

Mr. Weiss. Well, again this is included in that report of the qual- 
ity assurance group which details the facts of the case. And if, in 
fact, they may have been off the wall and if it required a second 
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opinion, the question again is, was it, in fact, sent to somebody for 
a second opinion or for review? 

Mr. SiNGLKTON. Again, wasn't this — this is the original package 
that you showed me? I thought I stated that that was a draft and 
we took it as a draft. I don't know that was ever finalized. 

Mr. Weiss. There is no marking on that report that it's a draft. 
It's a submission to you from the quality assurance group. 

Mr. Singleton. Well, maybe it may not be marked as a draft, 
but I think the way it was dealt with was as a draft report until it 
could be finalized. Some of these things could be— — 

Mr. Weiss. What difference does it make, Mr. Singleton, whether 
it's a draft or not a draft if in fact what you have is a submission of 
a case analysis and report finding flaws in the operations of the 
office? 

Mr. SiNGLEi'ON. Mr. Chairman, quality assurance was finding 
flaws in how r^ons were handling the paperwork on cases, that 
is, whether or not they had put a copy of a letter in the file or two 
copies in the file. I mean, this is one of the reasons why I had the 
whole process relooked at. In my view the way that QAS was going 
about its work, its review of these cases, lacked something to de- 
sired. 

Now I don't know what happened to this particular case. I don't 
know if anything was done on this. I don't recall this. I don't recall 
the report. I don't recall this particular section or this particular 
case. 

Mr. Wisiss. In 1983, OCR conducted a compliance review of ad- 
missions and recruitment at the New England School of Law and 
concluded that the school's recruitment practices were nondiscrim- 
inatory. Yet, quality assurance foui.d that minojity enrollment had 
declined at the school, that the school bypassed schools with high 
minority enrollments during recruiting trips, and that OCR had 
not even conducted an onsite review of the school. 

What was done to correct this incomplete compliance review? 

Mr. Singleton. I don't know. 

Mr. Weiss. In another case, Bennington-Rutland Supervisory 
Union, the parent of a handicapped child complained that her son 
was not being properly evaluated by the school district and that 
she believed other children were also not being properly evaluated. 
Solely because she could not provide information about the other 
children OCR dismissed the complaint. Yet, had the parent com- 
plained only about her son the complaint would have been investi- 
gated. 

Is this in keeping with OCR policy? 

Mr. Singleton. TTiat doesn't sound right to me, Mr. Chairman. 
Mr. Weiss. Well, it doesn't sound right to me, either, but that is 
what was done. 

Mr. Singleton. Well, I don't know that that's in fact the case, 
either. 

Mr. Rowland. Mr. Chairman. 
Mr. Weiss. Mr. Rowland. 

Mr. Rowland. Mr. Chairman, if I may, I would just like to make 
a comment and perhaps pose a question. 

It is my understanding that the Department handles literally 
thousands of complaints, and I see the direction that you are going 
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and I appreciate that. Perhaps what we can do as we get into some 
of the specifics of the case and the questions that you have, you can 
submit them to the Department for answers. 

I would like to concentrate a little bit on some of the processes. 
For example, when you talked about the memos and what was the 
process for haiidling memos, and what is a draft and what is not a 
draft, and how Mr. Singleton looks at things that do come to that 
department. And maybe we can talk about the general process of 
how those things are applied. 

Mr. Singleton, if you would make a comment. When something 
just comes 

Mr. Weiss Mr. Rowland, if you will? 

Mr. Rowland. Yes. 

Mr. Weiss. Let me finish this line of questioning. 
Mr. Rowland. OK. 

Mr. Weiss. And then I will turn it over to you. OK? 
Mr. Rowland. That will be fine. 

Mr. Weiss. In the case of the Omaha Public School System, OCR 
closed a complaint allying an unfair due process system for handi- 
capped children, a violation of section 504, because the parents 
moved to another locality. OCR did nothing to ensure that in the 
future the school system would comply with section 504. The qual- 
ity assurance staff found this to be defective case handling. 

Do you agree that the district should have been asked to provide 
assurances that it would no longer violate section 504? 

Mr. Singleton. No, I don't know that I would agree with that on 
the facts that you have stated, Mr. Chairman. We don't know all 
the facts in that case. It may very well have been thai that district 
did not have a problem. That they are taking care of all the people 
within their boundaries, within their district, and that the issue 
here was whether or not these people were in the district at all. I 
mean, I think that may have been the issue there. 

Mr. Weiss. Assume that the facts that I gave you were in fact 
correct because these are the facts that were set forth by quality 
assurance. Assume that in fact you have a complaint alleging an 
unfair due process system for handicapped children, a violation of 
section 504, and the case was dismissed because the parents moved 
to another locality. 

Assume that to be the facts. And if OCR did nothing to ensure 
that in the future the school system would comply with section 504, 
would you agree that that is defective case handling? Assuming the 
facts as I gave them to you. 

Mr. Singleton. I would agree that if it came to our attention 
that we had a recipient that was failing to follow the appropriate 
due process procedures and a complainant did not want to proceed 
with the complaint or for whatever reason didn't want to go for- 
ward with it, that we nevertheless ought to take a look at the fact 
that that recipient did not have appropriate due process procedures 
in place and do something about it. 

Mr. Weiss. In a Pueblo school district case quality assurance 
found that OCR dismissed a sex discrimination complaint alleging 
inequitable funding of home economics courses compared to tradi- 
tionally male courses. The complaint was dismissed without exam- 
ining the amount of funds expended in the district. 
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Is it normal procedure for a complaint regarding funding inequi- 
ties to be resolved without examining the funding? 

Mr. Singleton. If we don't have jurisdiction, yes. 

Mr. Weiss. There was no question about jurisdiction. 

Mr. Singleton. Well, I don't know. I am not going— I don't know 
what all the facts were in that case, Mr. Chairman. It is difficult 
for me to sit here and answer these hypotheticals like this. 

Mr. Weiss. I have just two more questions along these lines. 

On May 21, 1985, Secretary Bennett issued an order in the case 
of a title VI violation involving a school district in Hughes, AR. 
The order remanded the case to an administrative law judge be- 
cause the Secretary disagreed with the findings, and it turned out 
that that case was settled and dismissed 2 years previously. 

How did that occur? Why would a matter like that be allowed to 
get to the Secretary's office without his being apprised that the 
case had already been settled and dismissed? 

Mr. Singleton. There was obviously some sort of snag in the 
procedures thai were being followed by the reviewing authority. 
OCR had settled the case and sent the appropriate documentation 
forward, but apparently the reviewing authority did not pull the 
case back from the Secretary. 

But siiice that time we have raised the issue again with the staff 
of the reviewing authority and we think that the procedures that 
have been worked out would prevent that sort of thing from hap- 
pening again. 

Mr. Weiss. Mr. Rowland. 

Mr. Rowland. Thank you, Mr. Chairman, 

Mr. Singleton, I don't think anybody expects you to be able to 
have instant recall on many of the specifics and certainly on a 
number of the memos that were discussed going back a couple of 
years. I would just like to get some kind of an idea of how many 
complaints youi office takes, how long it takes on the average to 
take care of those problems, have there been significant increases? 

Mr. Singleton. Well, on the average our office receives some- 
where in the neighborhood of about 2,000 cases a year. And we are 
required by court order to process all of those cases by a certain 
period of tinie. It all works out in the wash to about 235 days 
unless there is some extended timeframes that we may employ or 
the case is tolled for one reason or another. That is specified by the 
court order. 

As I have stated before, the court order— the timeframes set up 
by the court order are unrealistic. No one has ever really been able 
to comply with them 100 percent. I think that we are currently 
complying with the court ordered timeframes better than has ever 
happened before in the history of that court order. But neverthe- 
less, the timerrames set up bear no real relationship to what we 
have to do when we go out to investigate complaints. 

On the average I think we are taking about 225 to 235 days to re- 
solve these complaints. But in many other instances we take 
longer. 

Mr, Rowland, How has the Grove City Supreme Court decision 
affected the process? Your operation? 

Mr. Singleton. Well, the Grove City case, because of its program 
specificity requirements, has caused us to have to spend more time 
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establishing the jurisdiction for our investigations. We have to 
spend the time to find the Federal financial assistance in the pro- 
gram in which the discrimination is being alleged, and that some- 
times can be difficult and can take quite a bit of time. But we try 
to do that as expeditiously as we can in the very early goings, obvi- 
ously. 

Mr, Rowland, During the chairman's questioning a thought 
came to me with regard to your quality assurance. When the 
memos and suggestions, or when the quality assurance people were 
making determinations, what triggers action in your department 
on those suggestions? It is reviewed, I believe you mentioned a task 
force. How do you determine what would trigger action, what is re- 
viewed, and so forth? 

Mr, Singleton. Well, you have to put the whole thing in perspec- 
tive. Our regional offices have their own quality assurance activity 
in place. Quality assurance, at the head«-[uarters' level is another 
layer of bureaucracy, if you will. Headquarters' quality assurance 
review has been a source of a lot of problems over the years be- 
cause of the way the reviews are done. Defects and errors are as- 
sessed — very minor, sometimes insignificant kinds of things. They 
are second-guessing regional judgment. 

That is not to say that they do not pick up on some significant 
problems from time to time. That certainly does happen, or did 
happen. But the thing is tnat quality assurance, at least in the 
headquarters' area, was looked at as more of a nuisance than it 
was a help. That was one of the reasons why I had a task force 
look at our whole quality assurance function to see if we couldn't 
improve it. 

It is a very serious charge, in my judgment, to state that a re- 
gional office had handled a case improperly, and I wanted to make 
sure that the process by which we were going about that review 
was a substantial one and certainly one that would make some 
sense. 

So I had a task force put together to take a look at our quality 
assurance function, of the kinds of things that we were looking at, 
the standards, how we would review the cases, whether we, you 
know, would have a random sample done, whether we would have 
them all sent to headquarters or whether I would have a quality 
assurance staff go from region to region to sit in the regional office 
and get the bulk of the files, and so forth, and go through them. So 
it was quite an exercise that we were involved in. 

You have to also put in perspective, too, these memos from a pier- 
formance ratings standpoint. People are tr3dng to earn outstanding 
ratings and part of that results in the generation of this kind of 
paper. So a lot of this, a lot of these reports, and so forth, in my 
view were that sort of thing. I didn't necessarily, to th3 extent that 
I saw them, felt that it was something that I had to jump right on, 
on top of and do something about. 

It other members of the staff who were also plugged into this felt 
that this was a significant thing, then it would come to my atten- 
tion directly for some action and we would do something about it. 

Mr. Rowland. Do vou feel it's working? 

Mr. Singleton, What? 
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Mr. Rowland. Your task force, in conjunction with the quality 
assurance? 

Mr. Singleton. Yes, the task force has not yet completed its 
work, but a substantifd part of the work has been done. They are 
yet to issue a final report to me, I believe. So I think that it's work- 
ing. I think from the bits and pieces that I have seen along the 
way, it looks pretty good to me. 

Mr. Rowland. Thank you. Thank you, Mr. Chairman. 

Mr. Weiss. Thank you, Mr. Rowland. 

Mr. Walker? 

Mr. Walker. No questions at this time. 

Mr. Weiss. Now, let me see if I understand again. The headquar- 
ters quality assurance unit was disbanded; is that right? 
Mr. Singleton. Yes, that's correct, Mr. Chairman. 
Mr. Weiss. When was that done? 

Mr. Singleton. It was done over a period of time. As a result f 
pressing resource needs, I started detailing people out over a period 
of time into other services. 

Mr. Weiss. Starting when and completed when? 

Mr. Singleton. I don't know, Mr. Chairman, when that started. 
As far as it being completed, again, I don't know specifically, 
maybe Jane, maybe 

Mr. Weiss. Of what year? 

Mr. Singleton. Tlus year. 

Mr. Weiss. Of 1985? 

Mr. Singleton. Yes; maybe June, maybe May, somewhere in 
that neighborhood. I don't remember for sure. 

Mr. Weiss. Now, was that done on the basis of the recommenda- 
tions of a task force? 

Mr. Singleton. No, no, that was done purely on the need to have 
some additional staff plugged in. My Policy Enforcement Service— 
with the many enforcement actions that we have going and the 
policy guidance machinery that we had set up there— was constant- 
ly crying, if I can use that expression, to me for assistance. I hegan 
to detail some of the personnel out of QAS to assist them in that 
endeavor. 

Mr. Weiss. Where were the quality assurance people sent? 
Where were they reassigned? 

Mr. Singleton. Mostly to Policy Enforcement. 

Mr. Weiss. When was the task force set up? 

Mr. Singleton. I would say approximately a year ago, maybe a 
little longer. 

Mr. Weiss. Who comprises the task force? 

Mr. Singleton. I don't recall now the specific personnel. My 
style of management, when I have an entractable problem, is to 
put together a task force to deal with it. I like to have representa- 
tion on ihat task force from the headquarters and regional compo- 
nents. 

This task force would have been put together in pretty much the 
same fashion. 

Mr. Weiss. It would have been, but who in fact comprises the 
task force? 

Mr. Singleton. I don't remember the personnel. 
Mr. Weiss. Who wag in charge of the task force? 
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Mr. Singleton. The then Acting Deputy Assistant Secretary was 
in charge of that task force. 

Mr. Weiss. But the then Acting Deputy Secretary is no longer 
there; is that right? 

Mr. Singleton. He is no longer acting as Deputy Assistant Sec- 
retary. 

Mr. Weiss. OK. Who took his place as head of the task force? 
Mr. Singleton. He is still the head of the task force. 
Mr. Weiss. OK. How many people serve on the task force? 
Mr. Singleton. I don't remember, Mr. Chairman. Probably five. 
Mr. Weiss. How frequently have you received reports from the 
task force? 

Mr. Singleton. Again, I can't tell you specifically. I received a 
number of briefings. I may have received one or two reports. I can't 
recall. But I did receive feedback from the task force as 

Mr. Weiss. What was the responsibility that you assigned to the 
task force? 

Mr. Singleton. The task force charge was to take a look at our 
quality assurance structure, to make some ?3sessment about how it 
could be improved, particularly looking at the elements that the 
quality assurance group would look at in terms of judging a par- 
ticular activity. 

Mr, Weiss. Was that direction, that charge, to them put in writ- 
ing? 

Mr, Singleton. I believe so. 

Mr. Weiss. Would you supply the subcommittee with a copy of 
the memorandum? 

Mr. Singleton. If it's in writing, I will certainly do that. If not, 
we will put to writing what the oral charge was. I believe it's in 
writing, Mr. Chairman. I just don't know for a certainty. I can't 
say here to you that, ves, it was done. I mean, generally it's done. 

[See appendix, p. 220.] 

Mr. Weiss. OK. They were charged with making recommenda- 
tions regarding the quality assurance unit which you have disband- 
ed, you say not on the basis of their recommendation. So, what are 
they doing now? 

Mr. Singleton. What's who doing now? 

Mr. Weiss. What is the task force doing currently since the 

Mr. Singleton. Wrapping up their work. You have to under- 
stand, because the headquarters quality assurance group was dis- 
banded does not mean that there's no quality assurance going on. 
Every regional component has a quality assurance function that 
they are carrying out. 

Mr. Weiss. Would you supply this subcommittee with whatever 
reports, or briefing papers, or memoranda, which the task force has 
supplied to you since its creation? 

Mr. Singleton. Will do. 

[See appendix, p. 221.] 

Mr. Weiss. Mr. Singleton, going on to another subject, is it cor- 
rect that State higher education systems that had at one time pro- 
hibited blacks from enrollment, and that still have the vestiges of 
unconstitutional segregation violate title VI of the Civil Rights Act 
of 1964? 



ERLC 



173 



169 



Mr. Singleton. Any system of higher education that we current- 
ly have under review is one that has been alleged to have vestiges 
of a formerly de jure segregated system, and that has been judged 
to be in violation of title VI. 

Mr. Weiss. Under title VI, is OCR empowered to enforce the pro- 
hibition agaiinst segregation in State higher education systems? 

Mr. Singleton. Yes. 

Mr. Weiss. In 1969 and 1970, long before your arrival, OCR noti- 
fied 10 States that they were in violation of title VI because they 
had not dismantled their dual systems of higher education. Th 10 
States refused to submit desegregation plans or submitted plans 
OCR found to be inadequate. 

What enforcement methods are available to OCR in a situation 
such as the one I just described? 

Mr. Singleton. The enforcement mechauiism that will be avail- 
able to us, Mr. Chairman, in that situation, like it is in all others, 
is to begin an administrative enforcement proceeding to terminate 
all Federal financial assistance or to refer the matter to the De- 
partment of Justice for action in the Federal courts. 

Mr. Weiss. Now, did the Office for Civil Rights take enforcement 
action against those States before the Adams court ordered OCR to 
negotiate corrective action plans or begin enforcement proceedings? 
In fact, since 1973, has OCR taken any enforcement action against 
those States that was not directed by the Adams court? 

Mr. Singleton. OCR has taken enforcement action against at 
least, I guess, four States. The way that was done was not to use 
administrative enforcement proceedings but to refer the matters to 
the Department of Justice for action in the courts. 

Mr. Weiss. OCR's record in these matters is important because 
the desegregation plans for Florida, Georgia, North Carolina, com- 
munity colleges, Arkansas and Oklahoma, known as the first tier 
States, expire this year. OCR is required to make determinations 
regarding the progress of each of these plans. 

What is the status of the evaluation processes of the States? 

Mr. Singleton. It's ongoing. 

Mr. Weiss. OCR requested these plans in 1969 and 1970. Three 
years later, the Adams court Tound that OCR had defaulted in en- 
forcing the law even though violations were based on OCR's own 
findings of discrimination. The court then mandated the plans; is 
that correct? 

Mr. SiNGJJSTON. Yes, that's right. 

Mr. Weiss. Under the law, OCR is requiring these school systems 
to eliminate the vestiges of de jure racially segregated school sys- 
tems. According to a 1984 OCR memorandum regarding the deseg- 
regation plans, the States, ''Have not heretofore even approximat- 
ed what might be considered the elimination of the vestiges of dual 
systems." 

But I understand that OCR has n ^ver set a minimum standard 
for determining compliance in these States. So at this point OCR 
has no method of determining final compliance with the law; is 
that correct? 

Mr. Singleton. I don't think that's correct, no. 

Mr. Weiss. Have you in fact set minimum standards for deter- 
mining compliance in these States? 
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Mr. Singleton. No, I think that you have to look at every State, 
Mr. CJhairman, separate and apart from the other. I don t think 
that I could go in and set minimum standards with which they 
would all have to comply. I meein, that's like making round pegs fit 
square holes, beat them down if they don't fit. 

I think that OCR has published criteria which the States were to 
look at to use as guidance in developing their plans. Their plans 
are going to be the measure by which we make some determination 
as to whether or not they are in compliance. 

Mr. Weiss. The Justice Department recently announced that it 
will now use a good faith standard in measuring the success of de- 
segregation plans and that implementation of the plans, not the 
actual achievement of the plans, will be the finad measurement of 
success. 

Will the Department of Education use the good faith standard to 
measure the success of the desegregation plans of the first tier 
States? 

Mr. Singleton. Let me put it to you this way, Mr. Chairman. I 
think what the Department of Education will do is look at the per- 
formance of the States under their plans. Remember now, under 
court order and under the imprimatur of the court, OCR has ac- 
cepted plans from every State which are designed to eliminate the 
vestiges of the formerly de jure system. 

What OCR will do is review these plans and review the activities, 
the commitments that were made by the States under these plans. 
Those commitments have been made. If they have followed 
through, made good on their promises to do what they said they 
were going to do, I think that that is going to be the key upon 
which we are going to make the determiiiations as jo whether or 
not they are now in compliance, whether the vestiges have been re- 
moved. 

Mr. Weiss. So that it is not enough, according to that response 
you just made, that they be making good fadth efforts, but that you 
are going to be looking for actual achievements in the implementa- 
tion of the plan; is that correct? 

Mr. Singleton. I am going to be looking for the accomplishments 
of the steps and measures that they stated they were going to take. 
That's what I am going to be looking for. 

Mr. Weiss. On February 11, 1985, you issued guidance to regions 
3, 4, 6 and 7 on evaluating higher education desegregation plans. 
You noted in this memorandum that in the past OCR had meas- 
ured desegregation plans by the achievement of the plans' objec- 
tives. 

Do you disagree with the past policies of measurin:; a plan's ef- 
fectiveness by the achievement of its objectives? 

Mr. Singleton. If you are talking about numbers, yes. I think 
that what you have to be very, very careful of here, Mr. Chairman, 
when you start talking about numbers which are set as goals, is 
that ihey can become quotas very quickly. I think we all agree that 
quotas are an anathema, we don t like them, they are not appropri- 
ate. So we have to be very careful about how we view these num- 
bers that they have set out for themselves. Because once that be- 
comes the final determiner, then I think then it's operating as a 
quota, and we have a problem. 



ERLC 



175 



171 



Mr. Weiss. Quotas aside, do you disagree with the past policies of 
measuring a plan's effectiveness by the achievement of its obiec- 
tives? ^ 

Mr. Singleton. If we are talking about measuring the achieve- 
ment of the objective by the number only, then, yes, I am very con- 
cerned about that becau e I think it becomes a quota. 

Mr. Weiss. Your February 11 memorandum instructs the regions 
to stop measuring the plan's achievements and change the stand- 
ard to a measurement of the good faith in which the plan was im- 
plemented regardless of whether or not it actually achieved deseg- 
regation. 

Now, why are you changing the standard of measurement in 
light of the response that you gave to me earlier? 

Mr. Singleton. I am not changing. Anyone who's worked on 
higher education with me knows what my position is, and has been 
consistent throughout, and that is, that we are going to look at the 
steps and measures by which these States go about achieving these 
goals, not the numbers themselves. 

Mr. Weiss. In that February 11 memorandum, you wrote, and I 
am quoting now: 

In the past, the enrollment and employment sections of our evaluation letters and 
status reports have been focused primarily around the achievement of plan objec- 
tives and have deemphasized the implementation of measures. For example, in 
many instances when objectives were achieved, there was little discussion of the im- 
plementation of measures. When objectives were not achieved, new measures were 
requested sometimes without an assessment of the reasonableness of previous imple- 
mentation or consideration of whether addicional measures are feasible and likely 
to produce better results. Although I have continually stressed the need to shift the 
focus of our analysis to measures, additional work is needed. 

Now, under this new policy, if OCR finds that a State has not 
ehminated the vestiges of a previously dual svstem of higher educa- 
tion but has implemented the plan in good faith, will the State be 
considered in compliance with the law? 

Mr. Singleton. I will make the decision, Mr. Chairman, based 
upon the plan that the State has put into effect to eliminate the 
vestiges. If the State has done everything that it is committed to do 
to increase minority enrollment, let's say, at a TWI— traditionally 
white institution— it has done everything that it has committed 
itself to do and has done everything else that it could be reasonably 
expected to do, and it still hasn't a hieved its goal, then to hold 
that State culpable for that— if I can use that phraseology— would 
be making that goal a quota. And I am not going to do that. This 
administration does not support quotas, and I will not conduct my 
affairs of this office in a fashion so as to give quotas credence. 

Mr. Weiss. So that you are now modifying the answer that you 
gave me \yhen I asked you the very first question. 

Mr. Singleton. No, I am not modifying, Mr. Chairman. 

Mr. Weiss. All right, let me repeat then. I asked you at the very 
beginning of this area of questioning: Is it correct that State higher 
education systems that had at one time prohibited blacks from en- 
rollment and that still have the vestiges of unconstitutional segre- 
gation violate title VI of the Civil Rights Act of 1964? What is your 
answer to that? 

Mr. Singleton. My answer was yes. 

Mr. Weiss. And your answer is still yes? 
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Mr. Singleton. That's right. 

Mr. Wsiss. So that even though they are in violation of title VI 
of the Civil Rights Act of 1964, so long as they have implemented a 
plan, that's OK as far as the Office for Civil Rights is concerned or 
as far as you are concerned; is that right? 

Mr. Singleton. Mr. Chairman, what are vestiges of discrimina- 
tion? What are vestiges of the formerly de jure segregated system. I 
mean, this is 

Mr. Weiss. Assume, Mr. Singleton; assume, Mr. Singleton, that 
the vestiges are there. 

Mr. SiNGiBTON. What are the vestiges? 

Mr. Weiss. Assume that they are there; assume that the vestiges 
are there, right? 
Mr. Singleton. Right. 

Mr. Weiss. In spite of the reasonable effort that's been made or 
the good faith effort that's been made. You said in the first ques- 
tion that I asked you, the response was— and you just reaffirmed— 
that you consider that to be a violation of title VI of the Civil 
Rights Act. 

Then as we proceeded, you said that in fact if they made a rea- 
sonable effort, then that's satisfactory as far as you are concerned; 
is that right? 

Mr. Singleton. I said that, in response to your first question, 
that if the vestiges remain, then we would have a problem making 
any kind of judgment as to whether or not they are in compliance 
with title VI. 

You then asked me what I was going to be looking f«^r, and I told 
you I was going to be looking at their plans which were designed to 
eliminate the vestiges of desegregation. Those plans were designed 
for that, under court order, the court's imprimatur is on them. 

Now, that's the stand by which I am going to be judging them. 
Each State is different. Each State's plan is different. 

I told you further that I am going to be looking at the steps and 
measures that they are taking, because those steps and measures, 
Mr. Chairman, are also ver^ important. You seem, from the line of 
questioning that you are using here, you seem to be implying that 
tney are not. That what is important are the numbers at the end. 

I submit to you that I think that what we look at when we talk 
of vestiges of a formerly de jure segregated system is that we are 
looking at process, we are looking at activities. And 1 thinr that 
when a State commits itself to do something that it wasn't o'oing 
before because of the formerly segregated system, I think that 
those steps and measures that it's taking go a long way, if not to- 
tally, to eliminate the vestiges. And that's what I am going to be 
looking at 

Mr. Weiss. OK. Now, we have a memorandum dated November 
15, 1984, addressed to you from Frederick T. Cioffi, Acting Director 
for Policy and Enforcement Service. On page 12 of that memoran- 
dum, he says, in issue No. 5, how should elimination of vestiges be 
defined? 

Your Acting Director for Policy and Enforcement Service said, 
and I quote. Because the State systems with which it has been 
dealing have not heretofore even approximated what might be con- 
sidered the elimination of the vestjf/^ of dual systems, OCR has 
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never defined how it would decide when that complete elimination 
of vestiges has been achieved in a State system/' 

So that we are not really looking to see what is a vestige at this 
point. Your own people say that the State systems have not even 
approximated what mieht be considered the elimination of vestiges. 

Mr. Singleton. Mr. jhairman, this is a staff document. This was 
not meant to be any final delimiter, if you will, of what our policy 
ought to be. This was a thinking document that we put together. I 
asked the staff to itaxt thinking about this because the first tier 
States— <)r at least nve of the first tier States— plans are coming to 
a close in December, and to get a jump on this, to do some initial 
work on it, and start thinking about some of these things and get 
them down. 

This is not any final work product yet, and I think we are still 
refining it in fact. 

Mr. Weiss. Do you disagree with that finding, that statement? 
The statement that they have not even approximated the elimina- 
tion of the vestiges de jure segregation? 

Mr. Singleton. Again, yes, I disagree with that. I don't know 
what they are talking about. It may very well be that they are 
thinking that the vestiges are numbers. 

Mr. Weiss. Mr. Rowland. 

Mr. Rowland. No questions. 

Mr. Weiss. Mr. Walk er. 

Mr. Walker. Mr. Chairman, if I n.ay, please. 

Let me try to understand where we are here because, in fact, 
Pennsylvania is one of the States that's been under court order. I 
think it is extremely important to follow exactly wliat it is you are 
saying. The Civil Rights Act of 1964, at least the le^lative history 
of that act, makes very clear that you are on firm ground in stat- 
ing that the act was not supposed to invr've quotas. It has, over a 
period of time, been changed In the mindi^ of some people to be a 
pro quota kind of act. But the fact is that the entire legislative his- 
tory, including the language of the chief sponsors of the bill, made 
it very clear that quotas were anathema to what we were attempt- 
ing to achieve in the Civil Rights Act of 1964. 

Everybody has tried to stay away from using the term ''quota" 
for that reason. So, instead, we have created artful terma of* other 
kinds of goals and timetables along the way which, when combined, 
become a quota. And the situation in Pennsylvania is very clear on 
that point. What has happened is that there are schools in Penn- 
sylvania in the State college, or now the State university system of 
Pennsylvania, that have made determined efforts to recruit minori- 
ty students. They have sent recruiters into minority neighborhoods 
in the cities. They have put personnel on designed to deal with mi- 
nority students exclusively. There have been all kinds of attempts 
to recruit minority faculty. And there have been extensive efforts 
under way to change what we all agreed was a wrongful system in 
the past. 

The problem is illustrated by what happened in Pennsylvania. 
We had numbers that they were supposed to meet, and there were 
timetables connected with those numbers. If you did not resell 3.6 
percent enrollment by puch anu such a time but instead only 
achieved 3.4 percent enrollment, despite all the good-faith efforts 
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you had made to achieve that number, you were still regarded as 
in noncompliance. That is in fact a quota. I don't care what any- 
body else calls it. That is a quota. 

It seems to me a standard which puts its emphasis on what the 
institution is doing in order to solve its problems is a system more 
in keeping with the Civil Rights Act of 1964 than one which simply 
takes a look at numbers and says, If you aren't achieving that 
number, you have not done what we required of you. And it seems 
to me that what we need to be doing is looking at the act. 

If I understand correctly, what you are saying is that your De- 
partment is going to be looking at what the institutions are doing 
with regard to attempts to recruit minorities rather than looking 
purely at numbers. Is that a correct impression? 

Mr. Singleton. Before I answer that, I would like to say that I 
concur in the gentleman's remarks. I think that you characterized 
it exactly correctly. 

But in answer to your specific question, that's correct, we will 
not be looking at numbers. We are going to be looking at the steps 
and measures and the good-faith efforts, and so forth, that are 
being taken to comply. 

Mr. Walker. Is it your contention that, once you begin to use 
numbers, that you almost by definition create i\ quota? 

Mr. Singleton. Absolutely. 

Mr. Walker. And that m fact, when you take a look at the 
whole history of the Civil Rights Act of 1964, that it was specifical- 
ly designed to beep us away from quotas? 

Mr. Singleton. Absolutely. I don't think there was any idea 
there that what we were talking about was establishing a system 
that would support quotas. I think that that is clear. 

Mr. Walker. So, when we begin to try to focus the attention of 
enforcement on the issues of numbers, we are in fact attempting to 
put in place a quota-based system, and that any instructions by 
Copg^ess or any attempt to change ; policy in a way that relies 
upon numbex-s as the measurement de Ice is in fact ?l congressional 
admission that what they are seekir ^ is a quota-based philosophy. 
Is that right? 

Mr. Singleton. That's right yes. 

Mr. Walker. Thank you. Mi. Chairman. 

Mr. Weiss. In the course of the discussion before you first 
brought in the mention of quotas and numbers, we had not in our 
dialogue spoken about quotas or n»imbers. You do belieN^e that the 
aim of the act vvas to oliminate segregation, do you not? 

Ml. Singleton. Oh, yes, to eliminate discrimination. 

Mr. Weiss. And segregation. Yes? 

Mr. Singleton. I— yes. 

Mr. Weiss. Yes? 

Mr. Singleton. Yes. 

Mr. Weiss. Thank you. 

Mr. Singleton. Twice. Yes. 

Mr. W21SS. OK. 

Mr. Singleton. Maybe the mike's not picking my 

Mr. Weiss. I just ^vanted to be sure that in fact I got a yes from 
you. 

Mr. Singleton. That's correct. 
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Mr. Weiss. OK 

Now, therefore, regardless of what the plan in a specific State 
may say it wants to do, if it has not eliminated segregation, the 
problem has not been corrected, and that State is still engaged in 
an unconstitutional act. Is that correct? 

Mr. Singleton. I don't know thai I would agree with that. 

You know, the chairman has to 

Mr. Weiss. Well, then I want to take yov back again, Mr. Single- 
ton, to the first question I asked you. Is it correct that State higher 
education systems that had at one time prohibited blacks from en- 
rollment and that still have the vestiges of unconstitutional segre- 
gation violate title VI of the Civil Rights Act of 1964? 

Mr. Singleton. And I said yes. 

Mr. Weiss. Thank you. 

Mr. Singleton. And I still say yes. 

Mr. Weiss. OK. 

VIr. Singleton. And my response stands to the question that 3'ou 
just asked. 

Mr. Weiss. You do believe that it is possible to eliminate segrega- 
tion in the higher education systems in the 10 States that we are 
speaking about. Is that correct? 

Mr. Singleton. Well, it depends upon how the chairman defines 
segregation. We are clearly not going to sanction any segregation 
sponsored by any State that is receiving Federal funds. 

Now, whether we are talking about a social engineering concept 
of equal numbers of race or racial groupings in schools down the 
line, I think that's something else again. It seems to me in this 
country of ours, we cannot mandate which schools people choose to 
go to. All a State can do is make a particular institution desirable 
enough to attract people. It can engage in recruitment activities. It 
can provide attractive financial aid packages. It may be able to do 
a few other things. But when it has done all of those things and 
the students still choose to go to one school over another, then the 
only thing that is left, it seems to me, is to establish quotas and 
mandate, dictate who is going where. And I don't think we want to 
do that. And that may be the situation that we are faced with. We 
may find that the State is no longer segregating its schools, not by 
any of^cial State action; it's doing everything that it reasonably 
can do to ensure that students feel comfortable going to any school 
they want to. All the barriers to entry are now dovai. They are en- 
couraging this. If the kids choose not to go, the students choose not 
to go to those schools, and we still have heavier concentrations of 
one particular race or another in certain schools, then we are get- 
ting into something else again. 

Mr. Weiss. In 1977 the Adamc court found that OCR had not 
done all required to obtain additional staff despite chronic person- 
nel shortages. Has OCR expanded its staff since that determina- 
tion? 

Mr. Singleton. Since 1977? 
Mr. Weiss. Right. 

Mr. Singleton. OCR staff has expanded and then dropped again. 

Mr. Weiss. The available figures show that the size of the OCR 
staff in 1980 was 1,201 and in 1985 at 925. Would you agree with 
those figures? 
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Mr. Singleton. Just a moment, let me check my figures before I 
agree with that. 
What was your 1980 figure, Mr. Chairman? 
Mr. Weiss. 1,201. 

Mr. Singleton. No; my figures show approximately 1,055. 

Mr. Weiss. For 1980? 

Mr. Singleton. For 1980, yes. 

Mr. V/eiss. ok. 

Mr. Singleton. You have to remember now, 1980, OCR was still 
part of HEW for part of that year. So, there may be some difficulty 
trying to factor out how many of those people were really OCR em- 
ployees, I mean in Education, and how many of them were HEW 
employees. 

Mr. Weiss. OK. Your number is 1,055. 

Mr. Singleton. Yes; that is what I have here; yes. 

Mr. Weiss. OK. And in 1985? 

Mr. Singleton. Gee, I don't have the latest information on ou. 
FTE. But I would say we are approximately now, using a-i FTE 
figure, somewhere in the neighborhood of 914, 921 maybe, some- 
where around there. 

Mr. Weiss. OK. 

Mr. Singleton, an internal 1981 OCR study of the timeframes es- 
tablished by the Adams order concluded tl.at OCR staff shortages 
contributed to OCR's failure to consistently meet the Adams dead- 
lines. This same study noted that OCR received 13 percent less 
funding than it had prior to the transfer, that is, from HEW to a 
separate department. Thus, the study concluded — quote — "with less 
resources OCR ED was expected to continue the same level of edu- 
cation activities/' close quote. 

Since these findings were reported, the Department of Education 
has requested even less staff and a smaller budget. In light of 
OCR's internal concerns about staff shortages, why haven t you 
recommended a larger budget? 

Mr. SiNGLSTON. Well, I don't know that I agree with that report. 
I don't know that I agree with the premise there. 

I think what is clear is that OCR was plagued with some great 
inefficiencies in the past, no management particularly. I think that 
what we have 

Mr. Weiss. As distinguished from the kind of management that 
you're giving it. Is that the idea? 

Mr. Singleton. That's correct, absolutely. I mean all you have to 
do is look at the figures, and I think they speak for themselves. If 
you look at what we have done with fewer numbers of staff, as far 
as case processing is concerned, I think that you will find that our 
compliance with the Adams order is way up. Under the old way of 
doing things, if you had a problem, the way to deal with it was to 
throw more money at it and more staff at it. I think that it is well 
known that OCR has had some intractable management problems 
in the past. A recent scholar did a piece on OCR not too long ago, 
at least on the Adams order. One of the things that he was men- 
tioning in his piece was the management problems that OCR had. 

Our budget is now approximately $44.6 million. Our appropria- 
tion has been hovering in tha^ area for at least the last 3 or 4 
years. That level of funding has been more than adequate for us. 
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Mr. Weiss. Is it correct that OCR returned a substantial amount 
of funds to the Treasury in 1984 that could have been used for in- 
creased staff? 

Mr. Singleton. I think we did ha^e a surplus. I don't recall how 
hrge it was. But we generally have a surplus. I think that there 
was definitely one in 1984, but again I can't remember how large it 
was. 

Mr. Weiss. Well, as a matter of fact, our records indicate that in 
1984 $2,630 million lapsed and an additional $5 million was trans- 
ferred to Howard University because Congress learned that all the 
money would lapse if not spent. Do you have any reason to dis- 
agree with those figures? 

Mr. Singleton. Well, I don't know that as far as that $5 million 
is concerned that the concern that you expressed, put quite that 
way, was accurate. But I think that, yes, we got, if I am not mistak- 
en, in 1984 we got quite a large appropriation to staff up to a 
higher level. And our orders were not to staff up to that higher 
level. So, we had a lot more money than we needed for the particu- 
lar staff" level that we had. 

Mr. Weiss. In response to a question during the course of our dis- 
cussion of the disbanding of the quality assurance staff, you sai^' 
that you had to transfer that staff because of staff shortages. 

Mr. Singleton. That's correct. 

Mr. Welss. Well, how does that square with the answer that vou 
just gave, that you had nore than enough staff to do the job? 

Mr. Singleton. Well the point that I am trying to make to you 
Is that, you know, there are things called freezes from time to time 
that are imposed on us. The Department was operating under one 
ol those. In fact, it still is, if I am not mistaken. So, to go out and 
do any hiring, any additional hiring, is a tough proposition. So, 
what I have to do as a manager is look to the staff that I have and 
make some judgments about where the priorities are and moving 
people around to take care of the immediate need that is manifest- 
ing itcelf And that's what happened here. 

Mr, Weiss. But that's quite distinct from saying that you have 
more than enough staff to deal with the problem 

Mr. Singleton. Well, I don't know if 

Mr. Weiss [continuing]. But what >ou just said to us is that 

Mr. Singleton. Maybe it's hyperbole, Mr. Chairman. I strike 

that- -the point is I had more than enough staff I have enough 

staff to do the job. 
Mr. Weiss. But you had to disband the quality assurance people 

and reassign them elsewhere because of the shortage of staff Is 

that right? 

Mr. Singleton. I had to disband them because I couldn't hire 
any more people, right. 

Mr. Weiss. Is it vour view that in fact a quality assurance staff is 
something that is helpful in the operation of your office? 

Mr. Singleton. Yes, and we have them. Every region has a qual- 
ity assurance staff or function, and they have people working oi it. 

Mr. Wei5?s. But not at headquarters? 

Mr^ Singleton. Well, Mr. Chairman, that's a management deci- 
sion. You see, all that quality assurance staff is doing is imposing 
another layer of bureaucracy over the process. It was just like case 
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processing. It was slowing everything down. The regional offices 
are set up to take cases, to investigate them, and make recommen- 
dations to headquarters on what to do with those cases. What used 
to be the practice in OCR was, after the regional office finished its 
work on a case, it would send it to headquarters, and the legal staff 
in headquarters would reinvent the wheel on every single case. It 
was slowing the system down. It was slowing it way down. 

I didn't need that second laver of bureaucracy. It was inefficient, 
wasting taxpayers' money to do that. So, I eliminated that. 

The regional office is set up to do that job. They are going to do 
the job and do it right. Then that's what they're there for. 

So> we eliminated that second layer of bureaucracy the same 
thing with quality assurance. We've got the regional offices doing 
it. Quality assurance in headquarters is another layer of bureauc- 
racy when that staff could be utilized somewhere else more effec- 
tively. And that's what I did. 

Mr. Weiss. The fact is, the quality assurance staff at headquar- 
ters made some very serious and important recommendations to 
you as to problems in the process, both at headquarters level and 
the regional level. You didn't like that, and that's why you dis- 
banded the unit. 

Mr. Singleton. Oh, is that your — that's your interpretation. 

Mr. Weiss. That's it 

Mr. Singleton. I think that's unfair, Mr. Chairman, that really 

is. 

Mr. Weiss. OK. 

Including permitted exceptions 

Mr. Singleton. In fact> that's incredible. That*s an incredible 
statement, and I take exception to that. 
Ml. Weiss. You may take exception to 

Mr. Singleton. I want it on the record that I am taking excop- 
tion to that. 

Mr. Weiss. Do you know that, even in courts of law any more, 
you no longor have to have your exception noted to an objection 
being sustained or overruled; it's part of the record. 

Mr. Singleton. I stand advised. 

Mr. Weiss. Thank you. 

Including permitted exceptions to timeframes under the Adams 
order, what is the maximum amount of time OCR has had to issue 
a letter of finding after receiving a complaint? 

Mr. Singleton. OCR has 105 days to issue a letter of findings, 
unless exceptional timeframes are invoked, then it has an addition- 
al 90 days. 

Mr. Weis>s. So, the total is 195. Is that right? 
Mr. Singleton. OCR has to issue a letter oi findings by day 105. 
If exceptional timeframes are taken, then it can go 195. 
Mr. Weiss. Right. 

Mr. Singleton. But there are very, very limited circumstances 
in which you can take exceptional timeframes. 
Mr. Weiss. OK. 

On March 16, 1984, a complainant alleging discriminatory prac- 
tices at the University of Arkansas was filed with O^R. When was 
the letter of finding in that case issued? 

Mr. Singleton. I don^t know. 
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Mr. Weiss. Would it surprise you if I told you it has not been 
issued as of this date? 

Mr. Singleton. If the chairman is referring to a case that was 
brought up in the course of the Adams litigation, then would it sur- 
prise the chairman that that case had been settled, the issue in- 
volved in that case had h^n dealt with long before that accusation 
was made in the proceedings in which they were raised? 

Mr. Weiss. Well, I just asked the question, and you said you don't 
know. 

Mr. Singleton. I don't 

Mr. Teiss. Now you 

Mr. Singleton [continuing]. You asked me what specific 

Mr. Weiss. Now you are creating 

Mr. Singleton [continuing]. You asked me what specitic date 
that LOF was issued, and I told you I didn't know. 

Mr. Weiss. And now, when I loll you, Vrould you be surprised if I 
told you that it hasn't been issued yet? Now you're inventing a re- 
sponse. Is that what you're doing? 

Mr. Singleton. No. What I am saying is that, if the chairman is 
referring to a particular case, then he may be surprised to know 
some additional facts in that matter. 

Mr. Weiss. Now, fiscal year 1984 was not the only time OCR 
funds lapsed or were used for purposes not related to civil rights. 
Between 1980 and 1984 isn't it a fact that $19 million appropriated 
for OCR was not used for civil rights matters? 

Mr. Singleton. Mr. Chairman, I can't really answer that. I don't 
know. It may be right. I know that we routinely have money left 
over at the end of the year. 

And there are reasons for that. 

Mr. Weiss. An OCR study of the Adams timeframes noted that 
all findings of violations must be approved by the Secretary and 
that the minimum clearance time for thtese findings approved by 
headquarters is 4 weeks. The study found that in all cases with 
findings of violations, OCR would fail to meet the Adams due dates 
because of headquarters' delays. Does it still take 4 weeks for let- 
ters of finding to be approved by headquarters? If so, why does it 
take so long? 

Mr. Singleton. No, I don't know that that is accurate. Some- 
times if a case is particularly complex, it may take that long. It 
may takfe longer. In some instances it may take less. You know, it 
varies. 

Mr. Weiss. How much time does it take on the average? 

Mr. Singleton. I really can't hazard a guess. I would be afraid to 
hazard a guess to you. 

Mr. Weiss. So that, when you say that you don't think that it'. 4 
weeks, you don't really have any basis for saying that? 

Mr. Singleton. No, I don't. 

Mr. Weiss. OK. 

Let the record indicate that we have been joined by our distin- 
guished colleague from Michigan, Mr. Conyers. 

Since January 1, 1981, OCR has referred 23 cases to the Depart- 
ment of Justice.. How many of those cases were referred during 
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Mr. Singleton. I don't recall, Mr. Chairman. I would have to try 
and check some 

Mr. Weiss. My information is that there were none referred in 
1981. 

Mr. Singleton. OK. Well then 

Mr. Weiss. Would you have any reason to disagree with that? 

Mr. Singleton. Is that information supplied to you by my staff? 
Then I will accept it. 

Mr. Weiss. My information is that there were three cases re- 
ferred in 1982. Do you have any reason to disagree with that? 

Mr. Singleton. Three? 

Mr, Weiss. Three. In 1982. 

Mr. Singleton. No. That sounds about right. 

Mr. Welss. ok. 

And our information is that there were 20 cases referred in 1983. 
Do you have any reason to disagree with that? 

Mr. Singleton. That sounds a bit high, but if that's what my 
staff provided you, then I will accept that. 

Mr. Weiss. It's a total of 23 cases. 

There were no cases referred in 1984 according to our informa- 
tion. Do you have any reason to disagree w^th that? 

Mr. Singleton. Well, I would feel uncomfortable saying that I 
would agree with that, because I thought that there had beea at 
least one or two that we have referred. 

Mr. Weiss. We are working from the list that had in fact been 
supplied by you to us. 

Mr. Singleton. OK 

Mr. Weiss. Those are the numbers, and I want them for the 
record. 

Mr. Singleton. Then fine. I will stipulate then to all of that. 
Mr. Weiss. OK. 

Now, it^'s also our information that most of the cases referred in 
1983 were referred on a specific date. Is that your recollection as 
well? 

Mr. Singleton. Tt probably would be, Mr. Chairman, because we 
were operating under very, very strict court orders at that po?nt to 
deal with a number of cases. And I think that we probably trans- 
ferred a bunch of them over on 1 day. 

Mr. Weiss. It's a fact that OCR was under a March 11, 1983, 
order by the Adams court to move certain cases for er forcement by 
a certain date. Is that correct? 

Mr. Singleton. That is correct. 

Mr. Weiss. And that was the reason that so many cases were re- 
ferred to Justice that year, in 1983? 

Mr. Singleton. Well, I don't know that I would characterize it 
quite that way. We referred a number of cases to Justice that par- 
ticular year, as we were cleaning up a backlog of cases. 

Mr. Weiss. Well, the fact is that the cases referred to Justice 
were labeled by you as part of the— quote— "Adam^ enforcement 
packa/jes" in « July 28, 1983, laemorandum. So that, in fact, v/hat 
you're telling us 

Mr Singleton. They are transition cases, as we call them. 

Mr. Weiss. Pardon? 

Mr. Singleton. They are transition cases, as we call them. 
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Mr. Weiss. Thev were the Adams enforcement packages. That's 
how you described them. 

Mr. Singleton. Yes. We refer to them as transition cases, Mr. 
CSiairman. 

Mr. Weiss. You do not deny that ycu labeled them as part of the 
Adams enforcement packages in a memo of July 28, 1983, do you? 

Mr. Singleton. Perhaps I did. I don't recall the July 28, 1983, 
memo. I mean, I must have 

Mr. Weiss. Does the Justice Department have prosecutorial dis- 
cretion in regard to the cases referred to it by OCR? 

Mr. Singleton. The Justice Department, as far as I understand 
it, Mr. Chairman, has prosecutorial discretion over any matter that 
it has, for enforcement. 

Mr. Weiss. OK. However, OCR does not have such discretion, 
does it? If OCR finds a violation of law, it is bound to enforce the 
law. Isn't that correct? 

Mr. Singleton. Under the Adams order, we don't have any pros- 
ecutorial discretion other than whether we might take the enforce- 
ment action ourselves or send it to Justice for action. 

Mr. Weiss. Is the Department of Justice bound by any general 
court order to enforce the law regarding discrimination in educa- 
tional systems and institutions? 

Mr. Singleton. I don't know, Mr. Chairman. 

Mr. Weiss. But OCR, as you said, is bound by the Adams order. 

Mr. Singleton. That's correct. 

Mr. Weiss. So, if OCR finds a violation involving a school district 
that refuses to voluntarily comply with the law or negotiate a set- 
tlement with the Department of Education, and OCR does not refer 
the matter to the Justice Department, then you are required to 
eventually take the matter before .m administrative law judge, are 
you not? 

Mr. Singleton. Yes. 

Mr. Weiss. OK. 

Mr. Singleton. That's correct. 

Mr. Weiss. But Justice is not bound to take any action in cases 
referred to it by your office. Is that correct? 

Mr. Singleton. Justice has prosecutorial discretion, as we stated 
earlier. 

Mr. Weiss. Now, how many of the cases referred to Justice by 
OCR have resulted in litigation filed by the Justice Department? 

Mr. Singleton. Well, there again, Mr. Chairman, without having 
to check records, I don't kiiow. 

Mr. Weiss. Well, our understanding is that it was probably about 
three cases that have been initiated for litigation. 

Mr. Singleton. Does that include settlements, cases that Justice 
may have settled, as well, or just litigation 

Mr. Weiss. Cases for litigation. 

Mr. Singleton. All right. 

Mr. Weiss. Litigation. 

The next question is, how many of the cases have been declined 
by the Justice Department and returned to the Department of Edu- 
cation? 

Mr. Singleton. I believe the number is three or four. 

Mr. Weiss. Our information is that it is at least five but that 
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Mr. Singleton. To OCR? 
Mr. Weiss. Yes. 

Mr, Singleton. No, I think that that may not be correct. One of 
the cases I think you are referring to was sent to OSERS for action. 

Mr. Weiss. OK. Anyhow, somewhere within that range of three 
to five, you say. 

Is the Justice Department bound by any timeframes in making a 
decision on referrals from OCR? 

Mr. SiNGijrroN. Not that I am aware of, no. 

Mr. Weiss. Then the Justice Department can take as long as it 
wants in reaching a decision on these cases. Is that right? 

Mr. Singleton. There are no timeframes, Mr. Chairman, on the 
Justice Department as far as I know in terms of when it decides to 
do something with a particular case. 

Mr. Weiss. OK. But that's not the case as far as you are con- 
cerned. The Office for Civil Rights is mandated to take action 
within certain timeframes by the Adams order. Is that right? 

Mr. Singleton. That is correct. That is right. 

Mr. Weiss. OK. 

So, if OCR did not refer those 23 cases to the Justice Depart- 
ment, would you have been required by the court order to have 
taken some type of enfr^^'cement action by now? 

Mr. Singleton. Yes, for sure. 

Mr. Weiss. Have any of the cases referred to the Department of 
Justice been there with no action taken for more than 2 years? 
Mr. Singleton. With no litigation initiated? 
Mr. Weiss. That's right. 

Mr. Singleton. I suspect that may be the case, yes, with some of 
them. 

Mr. Weiss. In most of the cases, right? 

Mr. Singleton. Well, I don't know about most of the cases, Mr. 
Chairman. If you have something that indicates that and states so, 
you know, ar^l can agree with it or not, if you will show me it. 
But I don't \ ,iOw. I think that they a 9 looking at some of these. 
Some of them they have settled. Some of them they have taken to 
litigation. I don't know exactly what the 

Mr. Weiss. Do you inquire of Justice from time to time as to 
what action is being taken on these cases? 

Mr. Singleton. Me personally? No. My staff, though, does. 

Mr. Weiss. How frequently does your staff make those inquiries? 

Mr. Singleton. I don't know, Mr. Chairiran. 

Mr. Weiss. Who on your staff makes those inquiries? 

Mr. Singleton. It would probably be my Service Director or, 
more than likely, the Division Director for Enforcement. 

Mr. Weiss. But you don't know? 

Mr. Singleton. Specifically 

Mr. Weiss. Yes. 

Mr. Singleton [continuing]. Who would make that? 
Mr. Weiss. Right. 
Mr. Singleton. No. 

Mr. Weiss. Since 1977, OCR has found on three separate occa- 
sions that school districts in Dillon County, SC, are in violation of 
title VI. You referred the Dillon No. 2 case to the Justice Depart- 
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ment on June 23, 1983. Do you know what Justice did with that 
case? 

Mr. Singleton. Yes. Dillon was one of the cases that they sent 
back to us. 

Mr. Weiss. Do you remember when that was? 

Mr. Singleton. No, I don't. 

Mr. Weiss. It was on May 24, 1984. 

Has OCR reversed its findings that the district is in violation of 
title VI in that case? 
Mr. Singleton. No, we have not. 

Mr. Weiss. In the almost 16 months that have passed since Jus- 
tice sent back the case, what enforcement action has been taken 
against Dillon County in the Dillon 2 matter? 

Mr. Singleton. We are in the process of instituting an adminis- 
trative enforcement action against Dillon 2. 

Mr. Weiss. When will that be undertaken? 

Mr. Singleton. Well, as soon as we can send out the notice of 
opportunity for hearing and an AU is assigned to the case and a 
date set that the parties can agree to. 

Mr. Weiss. Wlw hasn't OCR moved sooner to correct the viola- 
tions it found in Dillon County? 

Mr. Singleton. Well, we did move on the case, Mr. Chairman. 
Remember, this case was languishing for years. We took action on 
it, sent it to Justice for enforcement. Justice didn't want to do any- 
thing with it, for whatever reason in view of their prosecutorial 
discretion. They sent it back to us. We reviewed it, and we deter- 
mined to take it to administrative enforcement. 

Mr. Weiss. Sixteen months after it was returned to you. 

Mr. Singleton. Yes. 

Mr. Weiss. Right. And it was referred in the first instance to Jus 
tice because the time for taking action was at the point of lapsing 
under the Adams rule. Is that right? 

Mr. Singleton. Well, that wasn't my fault, Mr. Chairman. That 
was the previous administration's fault for leaving that case lan- 
guishing all that time. I got in there and did something with it. I 
sent it to Justice for enforcement, as I can do under the law. Jus- 
tice declined it under the prosecutorial authority that they have. 
And now I am taking administrative enforcement action. 

Mr. Weiss. Sixteen months after the fact, after it has been re- 
turned to you. 

Mr. Singleton. There is no timeframe, Mr. Chairman, on when, 
how long it takes us to get the enforcement action together once a 
case is sent hack from Justice. We took enforcement action when 
we sent it to t^ustice in the first instance. 

Mr. Weiss. You sent it to Justice because otherwise you would 
have had to start enforcement. You wer^ running into a deadline. 

Mr. Singleton. No, that's not true. 

Mr. Weiss. You just said that it was true. 

Mr. Singleton. That's not— Mr. Chairman, you know, you make 
it sound as if there is some grand conspiracy here. You know, I 
have to submit that I really take offense and umbrage at that sort 
of suggestion. I would never be party to anything that would avoid 
the following and complete compliance with our civil rights laws. 
Otherwise, I would not be sitting in this chair. 
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We have taken quite a few enforcement actions. Wj have initiat- 
ed them. You know, we didn't have to comply. That is to say, we— 
no, let me clarify that. 

We complied with the order, but it's also very possible that we 
could have failed to comply with the order. That is to say it is pos- 
sible that, we could not have done everything the court wanted us 
to do by the dates that they had given us, but we did. We did it all. 

Mr. Weiss. Well, what you did 

Mr. Singleton. And 

Mr. Weiss [continuing]. Let me- 



Mr. Singleton. Now, wait 1 minute. Let me finish if I may. I beg 
the indulgence of the Chair just to have a few more minutes 

Mr. Weiss. Mr. Singleton, you go right ahead. I thought I had 
been more than generous 

Mr. Singleton. Thank you. 

Mr. Weiss [continuing]. In allowing you to expound to your 
heart's content. 

Mr. Singleton. I appreciate the chairman's largess in that 
matter. 

I would just like to say that we have two avenues open to us for 
enforcement. One is to initiate administrative enforcement action. 
The other is to send it to Justice. And we did both. We did both. 
And when Justice declined to take this one, then we have now ini- 
tiated administrative enforcement proceedings, or will very, very 
shortly as soon as the staff work can be completed. 

Mr. Weiss. Just to recap the testimony in regard to this particu- 
lar case, it was part of the package of cases that was sent in 1983 
to Justice because, as you said, the time was running close to expir- 
ing under the Adams rule. Twenty cases were sent in 1983. Justice 
decides after 1 year that it doesn't want to exercise prosecutorial 
action in this case, and sends it back to you. Sixteen months after 
the fact, you tell us that you are in the process of preparing for 
administrative enforcement action at this point. 

Mr. Singleton. Right. The staff is right now preparing a notice 
of opportunity for hearing on this case. 

Mr. Weiss. OK. 

Mr. Singleton. I hope. 

Well, you know, I have been proven wrong before by my staff. 
They tell me that they are working on it. I ^Qve them the direction 
to do it, so. 

Mr. Weiss. Well, I would assume that with the kind of outstand- 
ing management practices that are ongoing in your agency 

Mr. Singleton. Absolutelv. 

Mr. Weiss [conHnuing]. That you could pssure us absolutely v/hat 
was going to be r appening when. 

Mr. Singleix)n. Absolutelv. But, boy, I will teil you, I have been 
embarrassed before this subcommittee once already on what my 
staff has advised me, so. 

Mr. Weiss. On June 23, 1983, OCR referred a title IX case involv- 
ing Anna-Jonesboro Community High School, IL, to the Justice De- 
partment for enforcement action. Your referral letter noted that 
OCR had found the school to be in violation of title IX because sex 
was a factor in demoting a school employee. How did the Justice 
Department handle that case? 
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Mr. Singleton. Anna-Jonesboro was another one, Mr. Chairman. 
As you know, that was sent back to OCR. 

Mr. Weiss. Now, was the violation found by OCR in that case 
corrected after Justice declined to take any action? 

Mr. Singleton. I don't know, Mr. Chairman. 

Mr. Weiss. Well now, would you disagree if I told vou that in fact 
it had not been corrected? 

Mr. Singleton. What do you mean by corrected, that the ir-Litu- 
tion continued to discriminate against the woman? Is that what 
youVc talking about, or whether or not any administrative enforce- 
ment action or any type of enforcement action had been taken in 
the case? 

Mr. Weiss. Whether the matter in fact had been settled or taken 
to enforcement action. 

Do you believe that you have no responsibility to seek corrective 
action when you find a violation of law simply because the Justice 
Department declines to take any action? Does your responsibility 
end if Justice says, we're not going to exex-cise pr')secutorial action 
in this one? 

Mr. Singleton. Once I refer a case to the Department of Justice, 
the case is closed for OCR purposes. If Justice declines to take the 
case, we have looked at this question in terms of what OCR's re- 
sponsibility may be. It has been analyzed by my legal staff; and my 
staff is of the view now that we have to take some action 

Mr. WEirfS. Right. 

Mr. Singleton [continuing]. If Justice should decline. 
Mr. Weiss. OK. 

On June 23, 1983, OCR referred a 

Mr. CoNYERS. Excuse me, Mr. Chairman. Could you ask the re- 
porter to repeat the answer that was just given? I am not sure if I 
understood it: What happens if Justice declines? 

Mr. Weiss. He said that he is of the opinion now that, if Justice 
refuses or declines to take action, tha^ H is now their iudgment 
that they, that is OCR, has to take action. 

Isn't that correct, Mr. Singleton? 

Mr. Singleton. That is correct. 

Mr. Weiss. On June 23, 1983, OCR referred a title IX case involv- 
ing the Daytoa public schools to the Department of Justice for en- 
forcement. What action did the Justice Department take in re- 
sponse to that referral? 

Mr. Singleton. Again, that was another one that they declined, 
Mr. Chairmen. And the other one was Malcolm King, I believe. 

Mr. Weiss. OK. Now, did OCR take further enforcement action 
against Dayton in that case? 

Mr. Singleton. To date, no, we have not. We are working on it. 

I had my staff look at not only this case, Mr. Chairman, but all 
of the cases that Justice sent back to OCR. Dillon, you know, that's 
in the hopper. 

Mr. Weiss. Right. 

Mr. Singleton. But these other three, I had my legal staff reex- 
amine those cases to see whether they would be appropriate for us 
to initiate administrative enforcement proceedings. And the staff 
has advised that we send those cases back to the regions for some 
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additional fact finding and some additional analysis before we 
make final determination on going forward with them. 

Mr. Weiss. Wei! now, the matter was referred, the Dayton 
matter was referred on June 23, 1983. 

Mr. SINGLET0^3. Yes. 

Mr. Weiss. On August 9, 1983, Justice informed OCR that it 
would be takiDg no actioi.. On November 3, 1983, the OCR Policy 
and Enforcement Service recommended that OCR pursue adminis- 
trative enforcement against Dayton. 

Now, as of tnis moment^ in spite of that recommendation, you 
still have net taken action? Is that the idea? 

Mr. Singleton. The recent analysis done by tht staff indicated 
that we needed to get some additional, facts and some additional 
analysis of the law, if I am not mistaken, in that case as well as 
the other two. And if we have not already — I can't recall whether 
we have sent the instructions to the regions to do thut now or 
whether the staff is in the process of working ihat up, but that is 
the thnist of my orders on that. 

Mr. Weiss. That*s 25 months since the matter was returned by 
Justice and 22 montlis since your own Office of Policy and Enforce- 
ment recommended that action be taken. And you're still analyzing 
whether in fact action ought to be taken? 

Mr. SiNGiBTON. Well, that's what my legal staff has advised me 
that we need to do in those three cases. We need to get some addi- 
tional work done on them before we can move them. 

Mr. CoNYERS. Mr. Chairman, could you ask the witness who on 
his legal staff advised him that? 

Mr. Weiss. You heard the question Mr. Conyers put to you, 
please. 

Mr. Singleton. I believe it was the service, the memo was from 
the Service Director. 'The way the memos would flow would be 
from the head of the service to me. There would be individual staff 
attorneys working on it, of course. And then it would be reviewed 
by branch chiefs and division directors, and so forth, as it comes 
up. 

Mr. Conyers. So, would it be possible for the witness to furnish 
the name, Mr. Chairman? 

Mr. Weiss. Do you have a name for the person who made that 
recommendation? 

Mr. Singleton. Well, if the gentleman wanted the person's 
name, he could have pointedly asked that. The Service Director's 
name is Mr. Fred Cioffi. 

Mr. Conyers. Thank you, Mr. Chairman. 

Mr. Weiss. And Mr. Cioffi made the recommendation that the 
matter be delayed or that action be taken? 

Mr. Singleton. No, no, not that the matter be delayed but that 
we gee some additional information on this before we proceed. 

Mr. Weiss. When did he make that recommendation? 

Mr. Singleton, Gee, I think a couple of weeks ago or so, a week 
ago. I sent them— I asked about a month ago, I think it was now, 
for the staff to give me an analysis of those cases and to reexamine 
in view of the passage of time; see if we could move them at this 
point, what our response ought to be. And they advised me that we 
should get some additional work done on them before we 
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Mr. Weiss. Is any of this communication in writing, do you 
know? 

Mr. SiNGLBfON. My assignment to them is in writing. And I am 
sure the response is also in writing. 

Mr. Weiss. Would you submit to the subcommittee for our 
records any exchange of correspondence in regard to the Dayton 
case? 

Mr. Singleton. Yes. I think that all three of those cases are to- 
gether, but I will supply what we have on that. 
[See appendix, p. 307.] 

Mr. Weiss. Do you believe that the Federal Government should 
not pursue enforcement cases involving individuals who have been 
discriminated against? 

Mr. Singleton Of course not. I mean, the Federal Government 
has to pursue those kinds of matters, sure. 

Mr. Weiss. In its declination letter in the Dayton case, the De- 
partment of Justice contended that the dismissal of the complain- 
ant's private law suit tainted future opportunities for enforcement. 
According to OCR's files, the private suit involved title VII viola- 
tions, not title IX. Why would dismissal of a suit involving title VII 
jeopardize enforcement of title IX? It doesn't really, does it? 

Mr. Singleton. I don't know what the basis of that is. I don't 
Know. I am not agreeing or disagreeing with it. I just don't have 
any opinion on it. 

Mr. Wfiiss. You haven't found that the title IX violation in that 
case has been corrected, is that right? 

Mr. Singleton. I don't know. This is part of the additional fact 
finding that will need to be done on this. 

Mr. Weiss. Again, I must say, Mr. Singleton, that it seems to me 
that the length of delay in this matter since Justice returned the 
case to you should appear to you to be unreasonable. 

Mr. Ck)NYERS. Excuse me, Mr. Chairman. 

Mr. Weiss. Mr. Conyers. 

Let me turn it over to you. If you have any questions, please ask. 

Mr. Conyers. Well, I would rather just ask you this particular 
question. Could you ask the witness to determine whether there is 
a conflict or not with regard to bringing them under different sec- 
tions of the law, the question on which you were probing. In other 
words, if he doesn't have an opinion, I would like him to get one 

Mr. Singleton. Well, Mr. Chairman 

Mr. Conyers. I'm not talking to the witness, Mr. Chairman. 

Mr. Weiss. Right, right. 

Consider that I've asked you the question, OK? 
Mr. Singleton. All right. 

The point is that we do not enforce title VII. That's the EEOC's 
function. We do have some employment responsibility under title 
IX and under title VI if it affects beneficiaries, and now section 
504. But I don't know what, you know, the Justice opinion is on 
that. I have not seen it. I don't know what they're referring to 
there. But we would have to take a look at that. 

One of the things, you know, I might add here, too, Mr. Chair- 
man, to keep in mind is that in the intervening period of time 
Grove City came down. You know, Grove City had quite an impact 
on our jurisdiction in a number of these cases. That is something 
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that we have to take into account here, too, in terms of examining 
this case to see whether or not in fact we would retain jurisdiction 
over it in view of the program specificity requirements of Grove 
City. 

Mr. CoNYERS. Mr. Chairman. 
Mr. Weiss. Yes. 

Mr. C!oNYERS. Maybe Til ask the witness this question. 
Mr. Weiss. Mr. Conyers. 

Mr. Conyers. Witness, did Grove City impact some of the cases- 
under your jurisdiction? 

Mr. Singleton. Yes. Grove City without a doubt would impact, 
would have an impact on a number of them. 

Mr. Conyers. Which ones? 

Mr. Singleton. I don't know >/bich ones, sitting here, Mr. Con- 
yers. I could get that information for you and supply it for the 
record or to you personally if you would like that. 

And I wouW also like a further clarification as to which cases 
you are specifically referring to so that I could narrow the staff 

Mr. Conyers. Well, you do the best you can. If it's inadequate, 
ril ask you for some more. 

You said that the cases in our jurisdiction are impacted by Grove 
City. I want to know which ones. Now you want me to give you 
some detail. 

Mr. Singleton. Well, you used 

Mr. Conyers. I don't know which 

Mr. Singleton [continuing]. A very general description of cases 
under my jurisdiction, and that's quite a few. I was chatting with 
the chairman, if you will, about the cases that were referred back 
from Justice, which constitute three or four cases. Now, if that's 
what the gentleman wants, I would certainly be more than happy 
to supply that. If he wants something a little more than that, I 
would be happy to do that as well. I only need the clarification as 
to what he is talking about. 

Mr. Conyers. Clear? 

Mr. Singleton. I will 

Mr. Conyers. Is it clear? 

Mr. Singleton. No, it's not clear. But I will supply to you the 
analysis with respect to the cases that were referred back to Jus- 
tice from us, if that's good enough. 

Tell me what you want. I would be happy to give you whatever 
you 

Mr. Weiss. Mr. Singleton, if I may. You volunteered, not in re- 
sponse to a specific question, but in the course of your response to 
me, that Grove City has in fact impacted a number of your cases. 
What Mr. Conyers is asking, since you volunteered that, is if you 
would supply information to the subcommittee as to which cases 
that you are talking about Grove City has impacted. It's simple 
enough. 

Mr. Conyers. Thank you, Mr. Chairman. 

Mr. Weiss. Right? And you'll supply that information to the sub- 
committee? 

Mr. Singleton. Mr. Chairman, I will certainly do that. I will 
send you a letter as to where our understanding is on that, because 
I don't really want to get into one of these things about what I 
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promised to do and what I did. I want to comply with whatever the 
subcommittee's requests are. 
Mr. Weiss. Good. 

Mr. Singleton. I just need clarification as to what it is you're 
looking for, that's all. 
Mr. Weiss. You were the one who raised the issue. 

Mr. Singleton. No, no, I raised the issue 

Mr. Weiss. Right. 

Mr. Singleton. I just wanted to bring it to your attention. You 
were wondering why it took all of this time for us to look at these 
three cases. And I said, you know, Mr. Chairman, it just occurred 
to me. Grove City came down, too, and that's another reason why, 
you know, it may have taken 

Mr. Weiss. OK. And if you will tell us which cases Grove City im- 
pacted, we would appreciate it. OK? 

[See appendix, p. 207.] 

Mr. Weiss. New, in a section 504 case involving the Illinois State 
Board of Education, OCR found that the State failed to insure a 
free and appropriate public education to residents of mental health 
facilities. In June 1983, OCR referred the case to the Department 
of Justice. 

Has the Department of Justice acted against the State of Illinois 
in that matter? 

Mr. Singleton. ISBE cases, no, I think that was the one they 
sent back tx) OSERS. 
Mr. Weiss. OK. 

Now, in January 1985, the Department of Education general 
counsel informed the Assistant Secretary for Special Education and 
Rehabilitative Services that OCR's findings were correct and that 
the practices of the Illinois Board of Education— quote— "constitute 
a violation of EHA-B as well as section 504," close quote. This 
memorandum notes that in addition to referring the case to the 
Department of Justice, the Education Department also has the 
option of voiding certain Federal grant awards to the State. 

Has in fact the Department sought to void grant awards to en- 
force the law? 

Mr. Singleton. Mr. Chairman, I don't know what OSERS has 
done with that case. I would respectfully request that the chairman 
direct that question to the Assistant Secretary for OSERS. I don't 
know what thev're doing with it. 

Mr. Weiss. So, you have no information as to what the depart- 
ment is doing in that matter? 

Mr. Singleton. Not personally, no. I am sure someone on staff 
may, but I don't. 

Mr. Weiss. Would you, again, try to get information for us and 
submit that information to the subcommittee for the record? 
[See appendix, p. 349.] 

Mr. Weiss. My understanding is that, although the Department 
was aware of your findings, it has consistently approved grant 
awards to the State. Do you have any reason to disagree with that? 

Mr. Singleton. No. 

Mr. Weiss. Since January 1, 1981, OCR issued notices of opportu- 
nity for hearing in 27 cases. Three of the notices were issued in 
1982. One was issued in 1983. And one was issued in 1985. The re- 
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maining 22 notices were issued in March 1984. Why were so many 
notices issued in March 1984? Is that agaiii an Adams due date for 
enforcement? 

Mr Singleton. Yes. March 1984 would have been the absolute 
deadline that the court gave us to clean up all of those cases. 

Mr. Weiss. Now, why doesn't more enforcement action occur at 
times other than Adams due dates? 

Mr. Singleton. Well, you see, Mr. Chairman, you have to put 
that into perspective. WTiat we were talking about here was a great 
number of cases that had been left over for years. Some of these 
cases dated back to 1977, 1978, 1979, during the previous adminis- 
tration. When the court imposed the mandate that these cases be 
closed by a certain date, we complied and that's why you had a lot 
of enforcement actions. 

You know, usually what happens is that cases with the more in- 
tractable problems, if you will, are the ones that tend to linger. 
That particularly was the case with the former administration. So, 
a lot of these cases were hanging around, ai.d they were intracta- 
ble problems. We had to make the cut on them. So, they did go to 
enforcement. 

Mr. Weiss. Let me at this point ask my colleagues if they have 
questions. Mr. Rowland? Mr. Conyers, shall I continue? Do you 
have any questions? 

Mr. Conyers. In a few minutes. 

Mr. Weiss. In March 1S84, OCR brought an administrative en- 
forcement action against the Petaluma City schools which OCR 
had found to be in violation of title IX in its hiring practices. Even- 
tually the Petaluma schools offered a settlement which OCR ac- 
cepted. The settlement proposed by the school district, not by OCR, 
called for a procedure to simply ensure that women are included in 
the interview process used by the district. On May 31, 1985, you 
personally intervened and had the interview assurance removed 
from the settlement. 

Why did you "weaken" a settlement that the school district itself 
proposed? 

Mr. Singleton. Well, I don't know that I wnuld agree with the 
characterization "weaken." I don't recfiJl the specific provision at 
this point. I do recall generally that particular matter. 

But if I am not mistaken, I believe that what they had set up 
was a cumbersome procedure that it seemed to me, as I recall it 
now, had a quota overtone to it or something. I mean, you had 
some sort of formula that it seemed to me that was unworkable. 
My view was that I thought that all they needed to do to take care 
of this problem was if they did not get qualified numbers of 
women, a good number of women, was to go out and expand the 
pool from which they would draw upon to ensure that they had 
qualified numbers of women to review. In other words, do more re- 
cruitment rather than set specific numbers as to, you know, per- 
centages as to who was supposed to be-- — 

Mr. Weiss. Mr. Singleton, I am afraid that your recollection in 
this one is faulty. 

Mr. Singleton. Was that the issue 

Mr. Weiss. No, no, there was no question of quotas. The memo- 
randum deleting the provision had you stating— and I quote— "I 
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find these provisions to be overly complicated, and they give the 
appearance of an unnecessary intrusion by OCR into the adminis- 
tration of the school district," close quote. 

Now, here is a provision for simply including women in the inter- 
view prcxjess, suggested by the school district itself. You then find 
that that is intrusive. I don't understand the thinking behind that. 
It had nothing to do with quotas or numbers. 

That one escapes me. I don't know why you would have done 
that. 

Do you have anything further to add to it? 

Mr. Singleton. No. I feel I am at a distinct disadvantange, be- 
cause I don't recall the 

Mr. Weiss. All right, would you do us a favor? Refresh your 
recollection and then submit your response to us on that one in 
writing, OK? So, you will have the benefit cf reviewing your 
records and your memo and your thinking on it. 

[See appendix, p. 354.] 

Mr. Weiss. Are recipients of Federal education funds required to 
sign assurances compliance with civil rights laws? 

Mr. Singleton. Well, I think that as a general matter we do re- 
quire assurances, yes. 

Mr. Weiss. Right. Now, after an investigation of the Royal Inde- 
pendent School District in Waller County, TX, which had previous- 
ly been found to be in violation of section 504, OCR found the dis- 
trict refused to submit a statement of assurance to the Department 
of Education that it would not violate section 504. 

What enforcement action has OCR taken agp.inst that school dis- 
trict? 

Mr. Singleton. None. 
Mr. Weiss. Why not? 

Mr. Singleton. Why should we? In my judgment, not going after 
a school district in this instance, where there has been no allega- 
tion of any discrimination, only a failure to sign an assurance of 
compliance form, does not affect our jurisdiction in the least. By 
going aftgr them, all I am doing then is expending scarce resources 
trying to prove a point. I mean, that's the same thing that hap- 
pened in Grove City, where you had an institution that hadn't dis- 
criminated on the basis of sex or race or handicapping condition. 
The only failure was that it failed to sign an assurance of compli- 
ance form. 

The bottom line here, though, is that we did not have jurisdiction 
over Royal an3rwhere, so we couldn't have instituted any enforce- 
ment action if we wanted to. 

Mr. Weiss. Listen to the facts again. Royal Independent School 
District in Waller County had previously been found to be in viola- 
tion of section 504. OK? And then OCR fou)id that the district re- 
fused to submit a statement of assurance* to the Department of 
Education that it would not violate section 504 in the future. 

I asked you what action has OCR taken against the school dis- 
trict for doing it, and you say, we have no indication that they 
were in violation. You do have an indication that they had been in 
violation of that very section. So, why would you not insist 

Mr. Singleton. We didn't have jurisdiction over them. 

Mr., Weiss. Why not? 
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Mr. SiNGLETTON. We didn^t have the funding there to establish ju- 
risdiction. 

Mr. CoNYERS. Wait a minute, Mr. Chairman. 
Mr. Weiss. Mr. Conyers? 

Mr. Conyers. You say you didn't have the funding? 
Mr. Singleton. Yes. 

Mr. Conyers. Does that mean that you weren't able to secure the 
resources because vou didn't have the money? 

Mr. Singleton. No, no; understand, we cannot investigate a com- 
plaint unless the school district receives Education Department 
funds. And what we found later was that Royal did not receive any 
Education Department funds which would give us the jurisdic- 
tion 

Mr. Weiss. Mr. Singleton, before you go on, here is the memo 
dated August 17, 1984, to Taylor D. August, regional civil rights di- 
rector, from you, subject; Royal ISD. In the second paragraph you 
say: 

A letter should be drafted to Royal stating the above. The letter should emphasize 
that OCR has determined that Royal is a recipient, that Royal must comply with 
the civil l ights statutes, that it is subject to our jurisdiction, and that in the event 
an allegation of discrimination is made against it, the office will take all action nec- 
essary to assert our jurisdiction and conduct a full investigation. 

Mr. Singleton. That's right. 

Mr. Weiss. So, why 

Mr. Singleton. And at that time 

Mr. ^''^Eiss. Why are you saying that there's no jurisdiction? 

Mr. SiNGLETON. At tnat time, that's — at that time it was our un- 
derstanding that they were a recipient. And if in fact they were, 
that statement is correct; that memo is correct. But what I am tell- 
ing you is that what we subsequently found was that Royal is in 
fact not a recipient. 

Mr. Weiss. Would you submit to us again for the record docu- 
mentation of that? Do you have any documentation which 

Mr. Singleton. I'm sure we do. Yes, we will submit it to you, no 
problem. 

Mr. Weiss. That they were not receiving 

Mr. Singleton. That's right. At the time this was going on, they 

were not 

[See appendix, p. 355.] 

Mr. Weiss. Are they receiving funds currently? 
Mr. Singleton. Currently? 
Mr. Weiss. Yes. 

Mr. Singleton. That I don't know. 

Mr. Weiss. Had you ever checked subsequently whether in fact 
they were receiving funds? 

Mr. Singleton. Well, that'b how this information came up. I 
mean, it was subsequent to this memorandum, which was a year 
ago. 

I didn't check before I came in here, if that's what the chairman 
is asking me, no. 

Mr. Weiss. Does anybody on your staff, can anybody on your 
staff tell us at this point whether in fact there is a current determi- 
nation as to whether in fact Royal receives Federal funds or not? 

Mr. Singleton. As of this day? 
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Mr. Weiss. Yes. 

Mr. Singleton. We will find that out for the chairman and 
report it back to the subcommittee. 
[See appendix, p. 355.] 
Mr. CoNYERS. Mr. Chairman. 
Mr. Weiss. Mr. Conyers. 

Mr. Conyers. Maybie I have to ask the witness this question. 

Are you saying you don't know 'whether Royal is or is not receiv- 
ing Federal funds? 

Mr. Singleton. I think, Mr. Conyers, what I just testified to is 
that I 

Mr. Conyers. I don't care what you testified. I am now asking 
you a question. 

Mr. Singleton. What I testified to 

Mr. Conyers. Please respond to the question I have posed, 

Mr. Singleton [con;:inuing]. Was that I did not know whether 
Royal this day was receiving Federal funds. 

Mr. Conyers. Just a moment, witness. 

Mr. Singleton. What I said earlier-- — 

Mr. Conyers. Just a moment, witness, 

Mr. Singleton, What I said earlier, Mr. Conyers 

Mr, Conyers. Just a moment, witness, 

Mr, Singleton [continuing]. Was that we subsequently 

Mr. Conyers. Just a moment, witness, 

Mr. Singleton [continuing]. Found out that they did not receive 
the funds, 

Mr, Conyers, Mr, Witness, when I ask you to suspend for a 
moment, please cooperate with me. You are not running my ques- 
tions. Now just a moment, please; stop, 

Mr, Singleton. I have stopped, Mr. Conyers. What is your ques- 
tion, sir? 

Mr. Conyers. The question is, sir, do you know right this 
moment whether or not Royal is receiving Federal funds or not? 

Mr. Singleton. Mr. Conyers, I do not know whether Royal Inde- 
pendent School District is receiving Federal funds this day. No. I 
do not know that, I promised the chairman I would go back and 
check 

Mr, Conyers, Thank you very much. 

Mr, Weiss, Mr, Singleton, I think that, again, your recollection 
may be playing games with you, 

Mr, Single-ton. Perhaps, Mr. Chairman 

Mr. Weiss. If you read this memo, a copy of this memo, you will 
find that the concern that you seemed to have was that they were 
not receiving funds. You seemed to be persuaded that in fact they 
are a recipient. The problem you seemed to have was that there 
was in fact no complainant and that, because there was no com- 
plainant, that you didn't want to allocate resources to securing the 
result alone of getting them to sign a statement that they would in 
fact assure the Department of adherence that it would not violate 
section 504. 

Does that refresh your recollection at all? It's not that you didn't 
have jurisdiction 

Mr. SiNGi^EToN. No, no; you know, I admit to the chairman that 
at the time that the memo was drafted, it was our impression or 
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our understanding that that school district was a recipient. I was 

just stating 

Mr. Weiss. Right. 

Mr. Singleton [continuing]. Though, for the record that subse- 
quently to that, we found out that they weren't at that point in 
time when we were dealing with them. But at that time, when we 
thought that they were recipients, it was my view that, based upon 
all of the facts there— and I have to go bac\ and refresh my recol- 
lection on that particular case file — that all that we had here was a 
Grove City type problem in the sense that we had an institution 
that was failing to sign the assurance of compliance form. That 
doesn't affect our jurisdiction in the slightest. Whether they agree 
to or not to, we have jurisdiction over them. And if any complaint 
comes in, as long as they're a recipient, or we want to institute a 
compliance review, we can go in there, whether they have institut- 
ed or have signed an assurance of compliance form or not. 

So, my judgment was to take them to enforcement for failing to 
sign the assurance of compliance form did not seem to me to be the 
best use of our resources, whe.i we clearly had jurisdiction over 
any problem that might arise there. 

Mr. Weiss. Well, but 

Mr. CONYERS. Mr. Chairman. 

Mr. Weiss. Mr. Ck)nyers. 

Mr. Conyers. May I ask the witness a question? 
Mr.. Weiss. Please. 

Mr. Conyers. On this memorandum that came from you to 
Taylor August about Royal, it has this sentence: "While I am con- 
vinced that the facts establish Royal SID as a recipient"— and it 
goes on. Is there any way we can determine what those facts were? 

Mr. Singleton. I don't know at this point. Probably so. There 
should be some documentation on it somewhere, some sort of Fed- 
eral financial assistance analysis that was done. 

What is the date on that again? 

Mr. Conyers. August 17, 1984. 

Mr. Singleton. Eighty-four? There shouM be. 

Mr. Conyers. Well 

Mr. Singleton. Would you like that, if we can establish it? 
Would you like to have the documentation? 
Mr. Conyers. I would like it very much. Thank you. 
[See appendix, p. 355.] 

Mr. Weiss. In 1983, OCR found that the Crisp County, GA, 
School District had violated title VI by using ability grouping to 
assign students. Did OCR take enforcement action against Crisp 
County? 

Mr. Singleton. No, I don't believe so, Mr. Chairman. I think 
that that may have been a case that— I think that case was dis- 
missed. 

Mr. Weiss. You don't recollect? Do you know if Crisp County cor- 
rected the title VI violation? 

Mr. Singleton. No, no. I think there was— there was a problem 
with that particular case. That was a transition case, if I am not 
mistaken, as we call it, one of those cases that we had to resolve by 
the court order. 
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To avoid litigation that is going on in a Federal court proceeding 
and OCR engaging in administrative enforcement proceeding or an- 
other investigation where the issues involve the same thing simul- 
taneously, we are permitted to toll the case. That is to say, when 
there is a Federal court action involved or another court of similar 
jurisdiction, we can toll the case, our investigation, pending the 
outcome of the Federal court action to determine whether or not 
all of the issues that were raised in the complaint have been re- 
solved. 

Now, that is provided for under the court order. That is with reg- 
ular order cases, if I can use that term. Crisp County was a transi- 
tion case, if I am not mistaken. I believe the advice from my legal 
staff at the time was that transition cases were not subject to the 
tolling provision in the event that there was a parallel court action 
going on. So, the advice was that in those cases where we had par- 
allel litigation, we had to close that case pending the outcome of 
the Federal court action and make a determination then whether 
that court action had dealt with all of the issues that were raised 
in the complaint. 

Mr. Weiss. And what is its status currently? 

Mr. Singleton. I believe it*s still closed. I don't know for sure. 

Mr. Weiss. Do you know if Crisp County corrected the title VI 
violations? 

Mr. Singleton. I don't know, Mr. Chairman. Again, there is a 
Federal court case involving the same issues. And I don't know if 
that court case has subsequently been resolved and those issues 
have been settled or not. I don't know. I would have to 

Mr. Weiss. Do you know if anybody in your office has been moni- 
toring the case and following it up? 

Mr. Singleton. Yes, i would imagine the— it would be the re- 
sponsibility of the particular region. Georgia is region 4. I would 
imagine that they were monitoring that case. 

Mr. Weiss. Could you again submit information to the subcom- 
mittee as to what the status of that case 

Mr. Singleton. Sure. 

Mr. Weiss [continuing]. Whether it's being monitored, whether 
the violations have been corrected or not? 
Mr. Singleton. Sure. 1 will be happy to. 
[See appendix, p. 208.] 

Mr. Weiss. Do you believe that OCR has the responsibility to con- 
duct compliance reviews where it has evidence that discrimination 
exists in public school systems? 

Mr. Singleton. Yes. 

Mr. Weiss. OK. 

On June 6, 1983, OCR issued a notice of opportunity for hearing 
against William Patterson College of New Jersey. OCR had found 
that the school failed to provide a sign language interpreter to a 
deaf student. However, the complainant refused to testify, and OCR 
moved to dismiss the case citing good reason. 

Is that correct? 

Mr. Singleton. I think that that's correct, Mr. Chairman. Again, 
that has been some time ago, and I have not refreshed my recollec- 
tion of that. But that sounds about right. 
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Mr. Weiss. Now, OCR also found that the denial of services to 
deaf students appeared to be a statewide higher education policy. 
Therefore, your staff recommended on April 23, 1984, that a com- 
pliance review be conducted of all State colleges in New Jersey. 
Has this compliance review been conducted? 

Mr. Singleton. No, it has not. It was determined that it was un- 
necessary to do that. 

What the chairman may not be aware of is that the — I believe it 
was the regional office which did some followup work on that to 
find that that was not a statewide problem. And so, consequently, 
it was not necessary to do that compliance review. 

Now, we do have some individual cases involving, I think, a simi- 
lar problem with some schools in New Jersey. I think one of them 
may be in enforcement. 

We had four cases. Three of them were settled, and one of them 
we are considering enforcement action on. But it was not a system- 
ic, statewide, if you will, problem. 

Mr. Weiss. How would you have determined that without under- 
taking the compliance review? 

Mr. SiNGLSTON. The regional office did some additional work on 
it. I don't know exactly what they did, whether they did in fact do 
something short of a compliance review to ascertain what the poli- 
cies and practices were of the various institutions involved. 

Mr, Weiss. We have this memo dated April 23, 1984, addressed to 
you from Mr. Antonio J. Califa, and the subject is whether to pro- 
ceed ill the William Patterson College case. It addresses the specific 
individual case. He says: ''Assuming that the case is dismissed 
without prejudice because that particular student failed to come 
forward, I recommend that OCR commence compliance reviews of 
all public colleges in New Jersey. The compliance reviews would 
look only at the colleges* policies and preparedness to provide sign 
language interpreters to deaf students in light of the partial serv- 
ices provided by the vocation rehabilitation agencies,** period, close 
quote. 

Tell me what kind of documentation you have for other work 
that may have been done at the region to obviate the need for un- 
dertaking the compliance review that was recommended by your 
director for policy and enforcerrent service? 

Mr. SiNGUBTON. Well, first of all, I don*t know that it was neces- 
sary to do that type of compliance review. I mean, that was his rec- 
ommendation. That is not to say that that was the action that we 
had to take in that particular instance. I don*t know what docu- 
mentation there may be on that from the regional office. I would 
have to check, Mr. Chairman. I don t know what they did there. 
But it has come to my attention that what we subsequently found 
out was that it wasn*t a problem. I w£is concerned about it, the 
New Jersey situation 

Mr. Weiss. Would you submit to us whatever 

Mr. Singleton. Whatever 

Mr. Weiss. I can*t imagine that you wouid find out that it was 
not a problem without something being sent to you in writing, or to 
somebody in writing about that issue, and your making or some- 
body in your office making a deliberate judgment as to whether in 
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fact to proceed with a compliance review or not. It would not just 
b3, 1 assume, an offhand, off-the-record determination. 

Mr. Singleton. Well, first of all, Mr. Chairman, there was no de- 
cision to do a statewide compliance review. Again, what you have 
there, are staff recommendations. That is not necessarily to mean 
that that is the final judgment on that particular issue. 

I can't remember whether I received anything. We may very well 
have. But I just can't state categorically yes or no that I did. I am 
sure that we did receive something in writing. But as I said, I will 
look and supply it to the chairman for th'* record. 

Mr. Weiss. All right. We will wait for whatever information or 
documentation you can submit. 

[See appendix, p. 365.] 

Mr. Weiss. Mr. Singleton, in March 1984, OCR found that the 
Georgia board of regents' test for college graduates was in violation 
of title VI of the Civil Rights Act of 1964 because students at pre- 
dominately black colleges failed the test at much higher rates than 
vi^hite students. OCR issued a notice of opportunity for hearing and 
brought the case before an administrative law judge when the 
State refused to settle the matter adequately in response to their 
findings. 

On June 22, 1984, OCR moved to dismiss an administrative hear- 
ing that OCR had requested in this case. Why? 

Mr. Singleton. Because the board of regents had agreed to 
remedy the particular problem that we found there. 

Mr. Weiss. Well, OCR had sought to require the State university 
system to enhance the quality of education in Georgia's traditional- 
ly black colleges in the areas examined by the regents' test. Was 
that part of the settlement? 

Mr. Singleton. Yes; I believe it was. What we found there, Mr. 
Chairman, was a situation where black students, particularly black 
students from traditionally black institutions in Georgia, were fail- 
ing disproportionately on the regents' test. And the board of re- 
gents had committed itself to an appropriate program of remedi- 
ation at all of these schools. 

What we found was these schools at which those students were 
doing the poorest cn the test were in fact receiving the least 
amount of remediation. So we pointed this out to the State. They 
agreed to remedy that problem. I think that the settlement we got 
there was more than adequate to deal with the particular problem. 

Mr. Weiss. Well, the settlement apparently hinged on the agree- 
ment of the State to pay funds mto a developmental plan for test- 
ing, not to require the system to enhance the quality of education 
in Georgia's traditionally black colleges. 

Mr. Singleton. I don't think that^s right, Mr. Chairman. I don't 
remember the specific elements of that at this point. But, as I 
recall, the State committed to do a number of things. That was to 
mandate certain hours of remediation. They established remedial 
programs at these schools, making it mandatory as far as a course 
requirement is concerned, that students participate who had failed 
the exam once. They had agreed to establish some tougher stand- 
ards in order to bring a number of the students up to par to pass 
the test. 
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They also, I think, worked out an arrangement with Control 
Data, if I am not mistaken, for the acquisition and installation of 
some computerized equipment for the sake of tutoring purposes for 
the students. 

It was, I thought, quite a good settlement plan that they engaged 
in. 

Mr. Weiss. You know, the administrative law judge in that case 
was puzzled by the OCR decision to dismiss the case in the settle- 
ment. The judge noted that— "All the issues raised by OCR have 
not necessarily been settled by the plan offered by respondents and 
accepted by the assistant secretary, contrary to averments made." 

Why didn't OCR seek a more complete remedy in that case? 

Mr. Singleton. Well, I don't know that we needed any more 
complete remedy. I think the remedy that we sought and the 
remedy that we got was adequate to deal with the particular prob- 
lem. 

Mr. Weiss. Now, in regard to that case, did you receive a letter 
from the Department of Justice that criticized OCR for using statis- 
tical evidence in establishing violations of law? 

Mr. Singleton. Not that Fm aware of. 

Mr. CoNYEKS. Mr. Chairman. 

Mr. Weiss. Mr. Conyers. 

Mr. Conyers. I want to thank the Chair for yielding to me brief- 
ly. I would just like to make a statement before I ask to be excused. 

First of all, I think these are incredibly important hearings that 
are under way. I commend you, Mr. Chairman, for your foresight 
and dedication in sticking through with what has become a very 
difficult set of hearings. I want to commend you also on behalf of 
the members of the Congressional Black Caucus and especially 
myself, a subcommittee member, who will continue to give you full 
support in this most important investigation. 

I think that what you have done here is put your finger on what 
may be the biggest problem that we have encountered with civil 
rights since 1964. I don't mean just recently. I mean ever since we 
started bringing forward civil rights legislation. And that is the 
question of enforcement. There has been no more sensitive ques- 
tion in all areas than how we enforce these noble measures that we 
forge out here in the Halls of Congress. So, this hearing is to me a 
key one. I want to encourage the chairman and also hope on the 
record that we will get relevant activities of the Justice Depart- 
ment's Civil Rights Division, which has apparently become the 
basket in which all cases that OCR is under heat from Adams get 
tossed into. It's sort of like a lateral pass on the football field. And 
that makes everything OK. We just send it to Justice. And then 
someday soon, maybe this year even, we'll find out what happens to 
those cases. 

So, this is bringing forward through this hearing a review of the 
entire enforcement process. I hope Congress will get to voter rights 
and other very important areas in this way. I don't see anji^ime 
soon when we will be closing this probe of the Departmont of Edu- 
cation. 

Now, as I recall it, Mr. Chairman, this witness has made innu- 
merable commitments about producing material. And I presume 
that these materials have been forthcoming and are forthcoming. I 
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am asking my staff member to check with the committee staff be- 
cause soon I will ask for, if they are not already scheduled, I will 
ask for a hearing specifically on the commitments that have been 
made in the course of the hearing so that we can find out where 
these matters are. ' his valuable information that has to come for- 
ward is very critical in forming our opinion about where we are in 
the state of enforcement in the Department of Education, 

So, once again, you have the undying gratitude of a lot of people 
for doing a job that could have been as easily overlooked. There are 
a lot of things we ought to oversight in the Congress, This is not 
one of the easier jobs. I wanted just to express the strong feeling of 
appreciation that I have for you in this undertaking, 

Mr. Weiss. I want to thank the gentleman for his comments and 
for his participation in these hearings, and for the important work 
that he has been doing not only here but in his ov^n capacity as the 
chairman of a subcommittee of the Judiciary Committee. 

As far as materials which have been requested and which have 
been promised and which have been delivered, our staff will of 
course be pleased to work with you and any of the ether members 
in exchanging information and providing information as to what 
has been made available and what has not been made available, 

Mr. CoNYERS. Thank you. 

Mr. Weiss. Mr. Singleton, on February 10, 1984, >ou notified 
your regional directors that the desegregation plan in the Bakers- 
field, CA, case should be used as guidance in formulating remedies 
in other cases. Is that correct? 

Mr. Singleton. Yes. 

Mr. Weiss. The Bakersfield plan included a provision which en- 
couraged minority students to transfer to majority schools. The 
plan also included substantia] compensatory education programs to 
students in racially isolated schools. Is that correct? 

Mr. Singleton. I think so, yes. 

Mr. V/eiss. Earlier this year OCR settled a case with the Peoria, 
IL, school district, which OCR had found to be in violation of title 
VI as a result of racially isolated schools. Did this settlement in the 
Peoria case adhere to the Bakersfield guidelines? 

Mr. Singleton. Well, Mr. Chairman, let's put this thing in per- 
spective now. You know, the Bakersfield case is not a template, if 
you will, that every single desegregation plan that comes down had 
to look like. I mean, it was a model. Some plans may have more 
elements in them than the Bakersfield model; others may have 
less. I mean, it was a rule of thumb sort of guidance that we — this 
was the basic approach that we were going to be taking with these 
kinds of cases. 

Mr. Weiss. Now, as a matter of fact, not only did the Peoria set- 
tlement not include provisions for minority to majority transfers or 
compensatory education, but the OCR policy and enforcement serv- 
ice recommended that the Peoria settlement not be accepted with- 
out a voluntary minority to majority transfer provision, and with- 
out more compensatory education services in the racially isolated 
minority schools. OCR staff advised you that the plan could not be 
successful witaout these components. 

Was their recommendation accepted? 
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Mr. Singleton. No, obviously it was not. I mean, I didn't agree 
with them on that point. I had to make a judgment, Mr. Chairman, 
on what to do in that particular instance. The school district was 
very clear that what they were giving us was the best they could 
do. And they didn't think that anything more than that would 
work there in the particular circumstances. 

I was also being advised by my regional staff. What you're talk- 
ing about is the advice that i got from the headquarters staff, but I 
have a regional staff, too, with attomevs, very skilled attorneys 
who put together a number of these kinds of cases. Their advice to 
me was that this was a very weak case and that we could likely 
lose this case if we had to ultimately get into a litigation situation 
with it. 

My view was that we got from them the best plan we could and 
we would give it a try and see what would happen with it. If it 
doesn't work, I suspect that at some point dovm the road we could 
always go back in and deal with it again. But that was my judg- 
ment on that 

Mr. Weiss. This again did not include quotas or numbers. The 
Bakersfield plan provides for voluntary minority to majority trans- 
fer provisions and more compensatory education services. Isn't that 
correct? 

Mr. SiNGLsrroN. Yes, I 

Mr. Weiss. OK, so, this does not have the issue of quotas or num- 
bers or 

Mr. Singleton. I didn't mean to imply that, if you got that from 
what I just said. But they were not willing to go any further than 
that 

Mr. Weiss. OK. 

Mr. Singleton [continuing]. For pedagogical reasons. 

Mr. Weiss. So that compliance with the Peoria plan, if I under- 
stood what you just said correctly, as well as the Bakersfield plan 
depends upon the districts making good-faith efforts rather than 
meeting any guidelines of success standards. Is that correct? 

Mr. Singleton. No, I think that you have to have some element 
of success or hope for success, Mr. Chairman, built into these 
things. They had the standards— the commitments that they make 
have to be reasonable, it seems to me, to have a chance of succeed- 
ing. I think that it is more than just good faith. 

Mr. Weiss. Does OCR use the good-faith standard in negotiating 
desegregation plans in all cases now? 

Mr. Singleton. If you are referring to that position that the Jus- 
tice Department just recently announced in a case, you know, I am 
not familiar with that. There are no orders to my staiff to do — I 
mean, we have our internal procedures for dealing with these 
cases. It may be very similar to what Justice has done, but I don't 
know that it is down on all fours with whatever the position advo- 
cated by Justice was recently. 

Mr. Weiss. OCR had brought administrative enforcement action 
involving a multiple finding against governors of State University 
and Illinois State Board of Grovemors of State college and universi- 
ties. Why were these cases dismissed? 

Mr. Singleton. I don't know, Mr. Chairman. I am not familiar 
with those cases. I don't remember those cases. 
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If they are the ones that I think they are, I think it was a juris- 
diction problem again. But I am not certain. I can't remember. 

Mr. Weiss. Memorandums from regional attorneys state that 
OCR has clear jurisdiction in these cases and should reopen them. I 
wonder if you have had occasion to review those regional attorneys* 
recommendations and what your decision is. 

Mr. Singleton. No, I don't recall seeing any regional attorney 
recommendations on that. I think that there is some work going on 
with that, Mr. Chairman, some work done on it. But again, I just 
don't know. 

Mr. Weiss. Would you, again, review your files and please submit 
a response to us in writing for the record? 
Mr. Singleton. Y»^s, we will do that. 
[See appendix, p. 371.] 

Mr. Weiss. During an investigation of the Phoenix Union High 
School District, OCR concluded that the district was in violation of 
title VI because it had illegally segregated high schools. OCR in- 
tended to settle the case by incorporating the district settlement 
plan into a private litigatory action resulting in the so-called 
Castro order. Is that correct? 

Mr. Singleton. Yes, I believe so. 

Mr. Weiss. An OCR enforcement memorandum stated that the 
Castro order did not affect all the schools in the district and there- 
fore — quote: "The district with respect to this problem has failed to 
take sufficient steps toward elimination of racial/ethnic isolation 
in all parts of the district and remains in violation of title VI," 
close quote. 

If the Castro order did not resolve the title VI violation in Phoe- 
nix, why was it used as a remedy? 

Mr. Singleton. I don't know, Mr. Chairman. I don't recall the 
specifics of that case or any of the analysis that was done on it. So, 
I am at a distinct disadvantage, at a loss here to try to answer 
those kinds of questions for you. 

Mr. Weiss. Then you wouldn't know whether the Castro order 
was modified to address all of those concerns? 

Mr. Singleton. No, I wouldn't know at this point. 

Mr. Weiss. Well, again, would you for the record rev^iew your 
files and submit rebponses to us? 

Mr. Singleton. I will do that, Mr. Chairman. 

Mr. Weiss. Thank you. 

[See appendix, p. 42i.] 

Mr. Weiss. In the Grove City decision, the Supreme Court re- 
quired that Grove City College sign an assurance that it would not 
violate the law in programs where it has received Federal funding 
such as Pell grants. Has OCR insisted upon and received such an 
assurance? 

Mr. Singleton. I don't think— no, we have not, because I don't 
think that Grove City got any funds. I don't know. I would have to 
check on that. But I think that there was— there's something 
recent on that, or several months ago on that. And I think that, as 
I recall it. Grove City got no funds from the department. They 
weren't certified eligible to get any funds. So, it wasn't necessary 
for us to do that. 

But then again, I 
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Mr. Weiss. Double check, would you, because, again, while the 
Court held that they did not have to adhere across the board, that 
they did have to adhere in those specific instances where they re- 
ceived funds. And so it seems to me that there is a clear indication, 
if they are receiving funds, for the assurance of nonviolation to be 
signed. So, would you please check your files to see what is happen- 
ing in that situation? 

Mr. Singleton. I will check on that and provide you a response. 

[See appendix, p. 210.] 

Mr. Weiss. It should be noted that the Justice Department re- 
sponded in toto to the questions that we requested of it, that is, of 
giving us a summarization of the various cases that had been re- 
ferred by the Office for Civil Rights and what the disposition and 
status of those cases are, which, it seems to me, should very clearlv 
dispose of the argument that there is some reason why cases pend- 
ing in this kind of investigation for some reason cannot be dis- 
cussed or disclosed to this committee, if there was ever any ques- 
tion in anybody's mmd as to the validity of that argument. 

I should also point out that, although there were assurances 
made in that letter of July 18, 1985, as to the files held at the 
Office for Civil Rights concerning those cases which had been r^ 
ferred to the Justice Department, as to the availability of our staff 
to review them, in fact, that access has not been made. That was, I 
assume, part of the matter to which Mr. Conyers was referring as 
to further possible action to be undertaken by this subcommittee. 

I would hope that it would not be necessary for further action 
before all that material in fact is made available to us. In our judg- 
ment there is just no question about the right of the subcommittee 
to have access to the fues. 

Now, finally, in closing, let me just ask if your staff had dis- 
cussed the cases with you that we reviewed, that is, the cases that 
were referred to the Justice Department? 

Mr. Singleton. Has the staff 

Mr. Weiss. Have you had discussions with your staff* about those 
cases? 

Mr. Singleton. On all of those cases? 
Mr. Weiss. Yes. 

Mr. Singleton. No. The only ones that we talked about were the 

ones that came back. I mean 

Mr. Weiss. Right. 

Mr. Singleton. In preparation for this? Yes. 
Mr. Chairman, if I may 

Mr. Weiss. Please. . . 

Mr. Singleton [continuing]. I would like to state again that it is 
my position that we are not denying the subcommittee access to 
those files. We fully recognize the oversight responsibility of this 
subcommittee and its authority to have access to those documents. 
My only concern, the only issue that we have been dealing with 
here for some time was some reasonable assurances for procedures 
that we might maintain the confidentiality of some of the materi- 
als contain^ in those open case files. 

Mr. Weiss. Mr. Singleton, just for the record, I want you to know 
that ray staff made a proposal to you which is much more than rea- 
sonable. It was suggested that, as to those issues where there is any 
question about disclosing any of the information or having it come 
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to the subcommittee, that we would have those matters referred to 
both myself and the ranking minority member, Mr. Walker, and 
that only if both of us agreed that in fact it was appropriate for the 
subcommittee to receive that information would we in fact insist 
on receiving that information. Now, that gives the minority a veto 
power over it. It couldn't be much more reasonable. I think my 
staff went overboard in making that proposal, but I am willing to 
adhere to it. 

It just seems to me that, given that kind of record, you really 
ought to explore with your counsel as to the appropriateness or 
propriety of your refusing to make that information and those ma- 
terials available to us. 

Mr. Singleton. I just want the chairman to know that I have 
one such case in that category, and that's the Dysart case. I think 
that, as far as the procedures that were worked out with the staff 
are concerned, as far as OCR is concerned that's fine. It was the 
Justice Department tha'.. had some problems with the procedures 
with respect to their cases that they have that are open. 

Mr. Weiss. The Justice Department really has been more than 
cooperative with us. 

Finally, in closing, let me just say that the right to equal educa- 
tional opportunities is one of our most important civil rights. Con- 
gress recognized just how vital freedom of education is when it 
passed the laws prohibiting discrimination on the basis of race, sex, 
handicap and age, which the Office for Civil Rights is required to 
enforce. Unfortunately, 2 days of hearings on the enforcement 
record of OCR has shown that it backs off strong law enforcement 
at every opportunity. We have heard testimony that OCR seeks vol- 
untary settlements of all discrimination complaints even before the 
investigative process begins. Yet, the Assistant Secretary could not 
assure us during the first hearing that the hundreds of cases set- 
tled in this manner have a sound legal basis. 

We have heard that OCR has quietly moved to a good-faith 
standard in measuring the effectiveness of the desegregation plans 
it administers. This cculd have a devastating impact on the hun- 
dreds of thousands of students in State systems of higher education 
currently under desegregation plans. Many of these plans expire at 
the end of this year. Despite OCR's own internal findings that the 
vestiges of illegal dual systems of education remain in these States, 
the good-faith standard may result in perpetuating the violations of 
title VI found in our Nation's colleges. 

The subcommittee also learned that the Justice Department, the 
highest law enforcement authority in this country, is taking almost 
no action on the nearly two dozen cases referred to it by OCR since 
1981, despite serious violations of law uncovered during OCR inves- 
tigations. Despite serious staff shortages at OCR, we have learned 
that the office routinely returns millions of dollars each year to the 
Treasury that Congress had appropriated for civil rights law en- 
forcement. 

Most importantly, the subcommittee learned that discrimination 
continues to exist in America and, left unabated, will rear its ugly 
head again as it did decades ago before the enactment of the civil 
rights laws the Department of Education has pledged to enforce. 
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I don't believe, based on these hearings, that this pledge has been 
fulfilled. 
Mr. Rowland. 

Mr. Rowland. Mr. Chairman, I would just like to thank you for 
having these hearings. I also thank Mr. Singleton for his patience 
over the last 3 hours in answering questions, and even our Canadi- 
an friends, who were with us for about 2 hours. 

Mr. Weiss. Thank you very much. Thank you for your participa- 
tion, Mr. Rowland. 

The subcommittee now stands adjourned, subject to the call of 
the Chair. 

[Wheieupon, at 12:45 p.m., the subcommittee adjourned, to recon- 
vene subject to the call of the Chair.] 
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Honorable Ted Weiss, Chairman 
Intergovernmental Relations and 
Human Resources Subconmittee 
Committee on Government Operations 
House of Representatives 
Washington, D.C. 20515 

Dear Chairman Weiss: 

During nv testimony before the Subcommittee on September 11. 1985. I was asked 
to submit a considerable amount of information for the record. In response. I 
am enclosing the requested information. 

Sincerely. 

Harry M, Singleton 
Assistant Secretary 
for Civil Rights 
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Submissions for the Record Requested at the September 11, 1985 Hearing 

from 

Harry M. Singleton 
Assistant Secretary for Civil Rights 
U.S. Department of Education 

Chainnan Weiss asked if Assistant Secretary Singleton recalled or kne»» "whether 
OCR remedied the situation outlined by the Quality Assurance Staff in that 
memo" (May 15, 1984 memo). Mr. Singleton assured Chairman Weiss that he would 
"Check witij [the] Policy and Enforcement Service tc find out whether anything 
was — first of all, whether or not this is a valid allegation or problem, if ^ 
you will, and whether or not anything was needed to be done to take care of it 
[page 27. lines 633-640 of the transcript]. 

The alleged problem outlined in the Quality Assurance Director's May 15 memo- 
randum was an attempt to interject the Quality Assurance Staff into an area 
where they had no responsibility. The Quality Assurance Staff was charged 
with the responsibir y for assessing cases as to their conformance with 
existing policy, but they were not charged with the task of redefining or 
recommending changes in policy. 

OCR's policy on conducting interscholastic athletics investigations is 
delineated in the Title IX regulations and there is no problem in regard to 
enforcing these provisions. 

Chairman Weiss asked if tht new Investigation Procedures Manual (IPM) contains 
a section concerning referral of cases not within OCR's jurisdiction, and if 
this section has in fact been added; he requested that Mr. Singleton "give [the 
SubconimitteL'] a copy of the revised IPM if you have it" [page 31. lines 730-736 
of the transcript]. 

The revised sections from OCR's IPM are enclosed at TAB A. 

Chainnan Weiss requested that Mr. Singleton "supply the Subcommittee with a copy 
of the memorandum" to the Qu^»^ty Assurance Task Fon e (givinij it direction) and 

. , whatever reports, briefing papers or memoranda which the Task Force 
has supplied to you since its creation*' [paye 47. lines 1113-1122 and page 
48. lines 1138-1141 of the transcript]. 

This information is enclosed at TAB 6. 

Lhalmian Heiss asked Assistant Secretary Singleton to "submit to the Subcommittee 
for our records any exchange of correspondence in regard to the Dayton case, 
[page 94. lines 2238-2242 of the trans zript]. 

Staff in the Office for Civil Rights searched OCR files and retrieved seven 
exchanges of correspondence concerning the DAYTON PUBLIC SCHOOLS. DAYTON. OHIO 
case (OCR Complaint No. 05-76-0070). 

This correspondence is enclosed at TAB C. 
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Congressman Conyers requested that the "witness" supply Information to the 
Subcomalttee regarding the Impact of the Grove City decision on OCR's cases 
[pages 97-100, lines 2311-2371 of the transcriptj. 

Prior to the Supreme Court's decision on Grove City , OCR's jurisdiction to 
Investigate allegations of discrimination In educational Institutions was 
considered to be relatively broad. Thus> OCR was. In many cases, satisfied 
that It could go forward with an Investigation If any part of the Institution 
In question received Federal financial assistance. The Grove City decision 
made clear that OCR would have to trace Federal funds to a more narrowly-defined 
program in order to have Jurisdiction to even investigate a complaint. 

This applies to all complaints filed with OCR, and affects every investigation. 
The Grove City ruling requires OCR to find out whether relatively small parts 
of an educational institution receive Federal financial assistance. As a 
consequence, OCR must obtain considerably more information than in the past 
about individual Federal grants and about the organizational structure of *,he 
recipient . 

The referral of cases to the Oepartment of Justice (OOJ) occurred prior to the 
Grove City ruling. That ruling, however, applies to all cases returned to OCR 
from DOO, because there is no rationale for taking current enforcement action 
based on any jurisdictional theory that was invalidated by the Supreme Court 
while the case was being examined by DOJ. The collection and analysis of infor- 
mation on the particulars of the funding and on the organizational structure of 
the recipient had to be conducted again after the case was returned from OOJ. 
In the cases involving Halcolm-King Harlem College Extension and Oillon County 
School 01 strict #2, OCR has determined that there is Jurisdiction to proceed 
under the standard set forth in Grove C Uy. The enforcement proceeding against 
Oillon has cownenced. In the cases Involving the Anna-Jonesboro Community High 
School District No. 81 and the Oayton, Uhio Public Schools, OCR regional offices 
have been instructed to ascertain additional facts pertinent to determining 
whether OCR has jurisdiction* and whether there remains a violation in light of 
the time which has elapsed since the complaints were Initially filed. The 
regional offices will then make recormendations to Ass1st?,nt Secretary Singleton 
on whether OCR should initiate administrative proceedings. 



Chairman Weiss requested that Assistant Secretary Singleton "try to get infor- 
mation for us and submit that information to the Subcoffm- ttee for the record" 
on the status of a Section S04 case involving the Illinois State Board of 
Education [page 101, lines 2401-2403 of the transcript]. 

A copy of Mr. S1nyleton*s request to Madeleine Will, Assistant Secretary for 
Special E'lucation and Rehabil native Services, and her response of October 11, 
1985 is enclosed at TAB D. 
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0 Chairman Weiss requested that Assistant Secretary Singleton refresh his recol- 
lection and then submit his response to the Subconmlttee In writing regarding 
his decision on the Petaluna case [page 105, lines 2487-2491 of the transcript]. 

The response Is enclosed at TAB £. 



0 Chairman Meiss «sked Assistant Secretary Singleton to provide Information 

concerning Royal Independent School District's status as a recipient of Federal 
financial assistance [page 109-110, lines 2592-2599 of the transcript]. 
'^ongressMan Conyers requested the documentation relied on to make the Federal 
Mnanclal assistance determination [page 114, lines 2696-2698 of the transcript]. 

This Infonutlon Is enclosed at TAB F. 



0 Chairman Weiss asked Nr. Singleton to submit Information to the Subcomilttee as 
to the "status* of the Crisp County, Georgia case. He also asked If any moni- 
toring W':is being done and If the Title VI violation that OCR found had been 
corrected [pages 116 and 117, lints 2751-2756 of the transcript]. 

By letter dated Narch 6, 1984, the Office for Civil Rights Informed 
Or. Charles Osborn, Superintendent of the Crisp County, Georgia School 
District, that OCR was closing Its files on the Crisp County, Georgia Complaint 
No. 4-82-1212, because the Issue contained In the OCR complaint was the subject 
of parallel litigation In the U.S. Olstrlct Court, Southern Olstrlct of Georgia, 
Savannah 01 vis Ion ( Georgia State Conference of Branches of NAACP, et aU , 
V. State of Georgia et ai. , civil Action Ho. CV-48Z-Z33.) OCR further advised 
Or. Osborn that, "consistent with Its past practice ami policy, OCR retains 
discretion to consider whether the results of those proceedings Indicate that 
relevant Title VI Issues, Including, where necessary. Issues relating to remedy, 
have been fully addressed by the court." 

Plaintiffs In the law suit asserted two causes of action. Only one Is relevant 
here. That Is, that black students have been assigned to regular classes In 
the public schools In the State of Georgia In ways that result In racial separ- 
ation by class within otherwise desegregated schools. This action was brought 
under the Thirteenth and Fourteenth Amendments of the Constitution; Title VI 
of tho Civil Rights Act of 1964; and the Equal Educational Opportunities Act, 
20 U.S.C. § 1701, et seq. 

The Olstrlct Court Issued an opinion In the case on June 28, 1984. The court 
took notice of OCR's findings In the administrative complaint In making Its 
decision. However, the court denied plaintiffs claims for relief under the 
Constitution and each statute listed above. Specifically, the Olstrlct Court 
did not find "the local defendants achievement grouping practices, as Imple- 
mented In the Individual districts, violative of 42 U.S.C. § 2000d (Title VI)." 
The court concluded that the "state and local districts have demonstrated 
that the procedures utilized In special education placement are educationally 
justified and related to the purpose and goals of special education. This 
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progran Is not violative of Title VI '$1«p1y because of variances In the racial 
composition The court further concluded that "Inasmuch as the local 

defendants' practices, as 1»ple»ented, are not found to violative of Title VI, 
the State defendants are not liable for their supervisory and administrative 
role In the distribution of Federal funds." 

The District Court's opinion was appealed on Septeinber 24, 1984. A decision on 
appeal has not been Issued. 

Region IV Infomed Assistant Secretary Singleton on September 25, 1985, that 
the region's Mnltorlng activities Included keeping abreast of the Court's 
activities and reviewing the pleadings and findings. OCR's monitoring activities 
ari continuing pending a decision on appeal. 

A detemlnatlon regarding whether any further action would ^2 required by the 
Crisp County, Georgia Scnool District will not be made until a final determin- 
ation Is made by the courts. Since local school districts must «.omply with all 
ruleSy policies and standards of the State Board, any action re<«u1red of the 
State of Georgia will have an effect on the practices at the Crisp County, 
Georgia School District. 



c Mr. Singleton tssured Chairman Weiss that he would provide for the record the 
) regional of fire "documentation for other work that mj^y have been done at the 
r^lon to obviate the need for undertaking the compliance review" (at William 
Patterson College) that was recomiiended by the Director of the Policy and 
enforcement Service [pages 120-121, lines 2815-2850 of the transcript]. 

The Region i] reooranda Is enclosed at TAB G. 



0 Chairman Weiss Inquired as to why the administrative enforcement action agaif^st 
Governors State University and Chicago State University was dismissed [pa9d 130, 
lines 3071-3075 of the transcript]. 

An explanation Is enclosed at TAB H. 



0 Chairman Weiss stated that "(m)emoranda from regional attorneys state that OCR 
has clear jurisdiction In these cases [Governors State University and Chicago 
State University] and should reopen them." He then asked the Assistant Secretary 
to review his files and submit a response as to whether that recoowe'jdJtlon had 
been reviewed and what the Assistant Secretary's decision was [pagr 131, lines 
3081-3092 of the transcript]. 

As a point of clarification, the referenced memorandum rom the regional attorneys 
does not state that OCR has clear Jurisdiction In these cases. In fact. Juris- 
diction was not established by the region In all cases. That memorandum, as 
well as other memoranda responding to this re^^uest, are enclosed dt TAB 
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0 Chiiman Weiss requested that Assistant Secretary Singleton review the Phoenix 
Union High School case and submit a response to the Subcommittee as to the 
reason that the Castro order was used as a remedy and whether the order was 
Modified to address the concerns raised In an OCR enforcement meoioranduci [pages 
132 and 133, lines 3096-3124 of the transcript]. 

The response Is enclosed at TAB J. 



0 With regard to Grove City College, Chairman Weiss requested that Hr. Singleton: 
"Double check, would you, because, again, while the court held that they did 
not have to adhere across the board, that they did have to adhere In those 
spKlfIc Instances where they received funds. And so It seens to we that there 
Is a clear Indication, If they are receiving funds, for the assurance of non- 
violation to be signed. So, would you please check your files to see what Is 
happening In that situation?" [page 134, lines 3142-3151 of the transcript]. 

According to two DepartaeM of Education sources, the Federal Assistance Awards 
Data Syste« (FAAOS) and the Consolidated Assistant Secretary Postsecondary 
Education Retrieval System (CASPER), Grove City College Is not currently receiving 
Federal financial assistance. Since Grove City College Is not participating In 
any Federal student assistance programs, no assurance of compliance form Is 
required. 
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TAB M 



INVESTICATION PROCEDURES MANUAL 

Sections Pertaining to Procedures for 
Referring Cases not Within 
OCR's Jurisdiction 



Section I - 1.7, pages 6-7 (as marked) 



Section I - 1.714, pages 9-10 (as n^arked) 
Section I - 1.10, page 16 (as marked) 



and Appendices F-1 and F-2 



and Appendix 1-3 
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sa;noN i - roE-iNVESTiG^nvE AcnvmES 



vanta OCR to conduce an im^cigftticn, CXK should proceed 
Co investigate (aee 1-4.3). 

1.6 IncoBpleta Coeplalnta ' * 

Vltiiin 15 cilmWr days of (XR's receipt of a cooplalnt 
t^mt oodts cos or inore of tint elenents required in 1-1.4, 
OCR msat detennlne vhlch eleoects aire ndssii^ and notify 
the coDplainaot of tint specific elenencs ndsslng, ttyz 
I nfon na tl on naeded, and the date by uhlch tte information 
oust be supplied (Appendix D). 

OCR wecf contact the complainant by telephone and attempt 
to ccoplete ti)e ccaf)lalnt. If the adsslng elements are 
obeained by telephone, a rascrscuisn to the fille ^lould 
specify the infonaatico provided and the date the coa- 
plaint was coopleted- A letter outliirinR the new Informa- 
tion obtained by telephone oust be sent to tire cccplalnant - 
and a copy put in die case file. 

If the cooplainanC cannot be reached by telephone, OCR 
oust Inform the «)BplAlnant by certified mail , return 
recei p t reqpjested, that unless the Infornfttlon is provided 
within 60 days, OCR will close the canplalnt. 5/ If the 
coqplainont has not responded within 30 days oT this 
noelflcarloo, he/^ la sent a certified letter, return 
receipt requested, remtnalng him/her that OCR will close 
the complaint if ti)e additl^oal information is not sub- 
mitted within 30 calendar days (Appendix D-1) . Ibe coo- 
plainant oust be given written notice of the closure 
(Appendix D-2). 

1.7 Detemdning Jurisdiction 

In order for-OC3l co est^ijll^ jxffisdlction, tVie cocplaint ") 
must allege, or OCR miist be able to infer from the facts i 
given, dlscriadnation based on race, color, national orl- - 
gin, sex, handicap or af^e. OCR has four jxirisdictlonal _ 
auttwrlties: Title VI of the dvtl Rights Act of 1964, 
Title DC of the Education Amendments of 1972, Section 504 
of the Rehabilitation Act of 1973, and th.e Age Discrimi- 
nation Act of 1975. Where OCR does not have jurisdiction. 



5/ The Discrimination Complaint n>rm is not a requisite for 
filing a complete complaint. As long as the necessary 
Ijiformation is provided to en^le OCR to begin the Inves- 
tigation, completion of the form is not required. 
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SfcLTlCH X - FRE»INVESTIG^nVE ACriVlTIES " 



OCR shall aacertaln to tte best of its ability whether an- 
othBLT i^eeocy has Jurlsdlcrioo, reisr tha ocnplalat^ sad notify 
thft cmylalnMit (Appendix F) 28 C.F;R. 42.408(b). For referrals 
to tha EBOC» see I*-l,10« For refimvls to ether agencies* 
sibt Appendices F-1 mod F-?. " 

.711 Title VI of tltt ClvU Ri^Xia Act of 1964 (Title VI) 
42 0.S.C, ZOOCHi et seq; 34 CF.R, .fttrt 100, 101, 

Ibder Title Vl» OCR has lixiadiccloa to investigate all student 
service and benefit coeplaints aod certain eo^loyiaeat complaints 
based on race* color, or natioTial origin, UTaoy piogiam or 
activity recelviiK Federal financial asaistanoe. Regatxlii^ 
enplogmit co^laTnrs, OCR has Jxarlsdicclon if the alleged dis* 
crtminarlon could adversely af&cc pcogr^i beneficiaries on the 
basis of race» color or narinosl origin. (Note timt new proce- 
digea exiiit fisr raferriis certain eaployixnt cooplaints to the 
EEDC - see Hoticc , p. 0,) 

There is also Title VI jurisdiction there a pruoary objective 
of the Feder^ fiUiancial assistance la to provide es^loyment. 
In addition, B) has authority delcsated frcn other Federal 
agencies; thus, its Title VI Jtsrlsaictiou is not limited to 
thoee recipients of assistance fircn ED (see ^pendix £-1) • 

Authority to enibroe Title VI for proprietary vocational sdiools 
(privately owned, profit aoklpg enterprises that teach a trade 
or skill leadlz^ to Inaediate eoploynent, e.g., beauty cultvire, 
coiyut e r p io gra uu ii ng) has been delegated to the Veterans' Admin* 
istratilon. 

With the exception of the fiolloidx>g, 8udi.caif>laints oust be 
forwarded to the Equal Oppomiiity Staff, Veterans' Assistaz^ 
Service, Department of Veterans'^ Benefits, Veterans' Adninis- 
trat4xxi,-^0 Veraont Avenue, N.W., Wsahlngton, D.C, 20420 (see 
Appendix E) • Ihe ccoplainant oust be siiaaltaneously notified 
of the referral. 

In special cases (e.g., a Qultijurisdlctlonal case also involving 
Title IX allegations;, OCR may decide, with tl» concurrence of 
the Veterans' Administration, to conduct its own investigation. — 
In addition, please note that OCR remains responsible for ensorce- 
mfint of Title VI where a proprietary vocational school is op- - 
erated by a college or uiiversity. 38 C.F.R. § l&a.l(a). Also, 
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SBCnai I - PRE-INVESTIGATIVE ACTIVi'i'lKS 



1.714 Age Dtscrlndnatloo Act of 1975 
42 U.S.C. 6101 et aeqr 

Ihft Age DLscrimixiatioD Act prohibits dlscr l m lrmrlnn oa the 
basis of age in prograns or activities receiving Federal 
f4t>mv^4iiT assistance. Tht Act alsb contains certain excep- 
tions Wiidi pemU, vnJer limited cizcuwtaaces, co n tini yd 
1186 of ^ 41ftr<"^»^^ or factors other than age vhich may 
have a disproportionate erfiect on the basis of age* 

As provided in the Act, HEW ptfclirfjed osner^ gowcmnent- 
wide regulations on Juoe 12, 1979, at 45 C.F.R* Part 90, 
effiective Jbly 1, 1979. Cb Septeofcer 24, 1979, HEW p*i>- 
lishad its proposed agency-specific reg^ilatiais also 
required by the Act. Ihe Departaent of Educatinn is 
currently developing its own agency-specific rMdaticns 
«d iflv^tigative procedures. Dci interim, 0C31 should 
continue to follow the Septenber 24, 1979 HEW regulations. 

Ibdcr dtt Age IHscrimination Act, OCR has Jurisdiction to ' 
investi^te all student services coBp l s, tnts . OCR doe» vcz 
have jurisdiction to investigate any emplcyoent co^>laint8 
under the Act; they are to be sent to the Equal E[splv^^iFent 
Oppomnlty CoBBdssion or closed under d» procedure _ , 

described belov. 

All service coDoplaints ere foHsrded to Federal Media- 
tion and Goncilistion Service (FMCS). For cooplaints 
cootainii^ allegations of %e discrimination and some 
otter jurisdlctluu (Title VI, Title IX and/or Section 504), 
in order to allov the conplsint to be &cuBrded to HCS, 
tiw applic^le time frame will be tolled for 60 d^ or 
mtil dtt conaplaint is returned £»£S, vhldiever is 
earlier^- If ti^ coaplsint is not resob^ by FMCS within 
60 da^, OCR will resme processing the cooplsifit witliin 
the appllcM>le time frmnes. OCR will ootUfy the cooplain-. 
ant(s) of the duration of the tolling of the time firanes^ 
Ihe ccoplaints forwarded to xim nCS are sent to tte 
attrition of Mi* Mazy Anderson, Ftogrm Assistant, Age 
Discrimination Act Frogran. 8th Floor, Federal Medistlno _ . 

and Concillat5jon Service, 2100 K Street, N.W., Washington, 
D.C. ladti of the following should be sent to the 

FMCS: 

o ccnpleted 5MCS •'Request for ASA Mediator Assistance"; 
o copy of the complaint; and 
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staUriCW I - Hg-INVtSTmATIVE ALTlVniES 



o copies of die adcnowledg^nents sent to both the 
pljdAant and the xBclpl»t* ' 

For mnylalnts ixnx>lvlng age only, the Adans tine frames do 
not apply* 

Age cnaplalnrB involving enployoant vhleh are filed by per- 
sons betMsen the ages of ^ and 70 ara to.be referred to 
gie appropriate ESX regLooal office and tte OCR file closed*' 
ESOC does not have Jurisdicticn over age/enploynent conplaints 
^hlxh invDlvQ persons under AO or over 70 yeazsrof age* If 
the ca^lalnant is under AO or <rmr 70 yeeors of age and tte 
onylalnt alleges only eoploynent <ttscH at nation, tte com* 
plalnent should be Infismed that tiwre is no Jurisdiction 
under ttmhgft Olscriflinatloa Act* 



Those flnepljrfnts vhlch not only involve age/esploynent but. 
also soMK odier Jurisdiction (namely, Title VI, Title IX, 
and/or Section 50A) are to be referred to fSDC for ixptea^ 
tlgatioo of dte agfi portion and retained by OCR. for imm- 
HgeHnn of ttm odwr portlon(s)* Such a.coBplaint vill be 
split into two sepfiTXte cases and each Juris<ttx:tion vill be 
given its om docMst number* I he on e classified as an age 
cnq)1ainr is to be referred to EEXX: and closed by OCR* The 
other is to be investigated by OCR within tlie Adams time 
flames* 

1*72 TtaeHnPSs 

1*721 180-Day Filing Requireaent 

A mmplalnr oust be filed within 180 calendar days of die 
last act of alleged dLscriminatlon unless the tine for 
filing is wcrended by the Regional Director in accordance 
vith 1*1*722 belov or if the cooplainant has itHif^W! an 
internal grlevmnce procedure* 

The filing date of a cnopleint ^lall be the earliest of the"' 
follGwiog: 

o postmark date of the ccoplaint ; 

o date received by an OCR office; or 

o date receiwd by OCR' Headquarters * 

Note ; Ihis does not affect die Adam time frames (see 1-1.31). 
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SECriOH I - Hffi-nWESnGATIVE ACnVITIES 



1.10 Hptlce to EBOC - Biykfyacnt Ccaplalnts 

The £BOC osjst be ootlfLed of'sll Title VI and Title XX 
esploymt coiyltints filed against lecipients of Federal 
ffnmrlal eagiatanoe* Notice flhould be sent as sooa as 
OCR has nade at least an initffa! deteiminatlon that it 
haa JtirifldLctloQ over the coBplarfntr (see Appendix I and 
1-1-74). 

For closure of cooplalTrs already inwsrtgnfed by the 
HDC,' see 1-2.26. 

The redpieat and cooplainant nust also be advised tiiat we 
have ootmed the EEX3C* Notice to the EEXX:, recipient and 
cfiaplainiot should be sent slniltaDeously. (For san^le 
letters* see Appcndicea X-1 and 1-2.) Soch notice may be 
included In tte adaoovled^eot letter (see 1-3.12 and I-"3.2). 

Bsploynent mnplalnrs over «hidi OCR does not have Juris- "] 
diction Buat be transferred to W(U (For saople letter, / 
aee Appendix 1-3) . (For t3be WX/DOJ Rule on GoBploynent J 
DiacruKlnatton Coaplaints and explanatory loeooranda, see 
Appendix 1-4.) N:^ also that nev procedures exist for 
referring cwTaln en|>lpyinent cooplalnts to the EEDC (see 
Notice, p. 0). 

1-2.0 FRE-INVESnGATIVE CL06CRES 

2*1 Dftfinltinn 

For purposes of clarlfLcatioQ and consistency, closures ^ 
as defined in the CD6 have been separated by '*point-in- 
process" categories In diis manual. .Closures toade prior 
to die- initiation of an investigation (the initial requesting 
of Infonation) are deftnpd aa Fre-lnvestigative Closures.. 11/ 
Closures oade after the inlrtatton of an imwstigation but 
prior to the developoent of an OCR determination (reviev 
of the draft Imwstigative Report by the Kegional Director) 
are defined as Pre-Detemdnation Closures. Fre-Detendnation 



11/ In this manual the tern 'Initiation of the investigation*' 
refers to the first date on vihidi the recipient Li asked ~ 
to provide lnve8tigald.ve informaticn. Contrast this with 
the ''start date" as used in the Adams Order, iMdi is the 
receipt or completion date of the complaint, or for re- 
views, t! .3 date the on-site review is started. 
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APPSaroZX 1-3 



LCTTZJI TO SXQC TSAHSnft&ISIG COMPIAIOT 



(Dlrtctor) 



SqoAX ImpXaymMxt OpportxmltY Cooaission 




CSXf, $t«t«f ZS.p Coda 



Co M pI ai n a nt t 
OCR Doek«^ So* I 

'R«c«iv«d > - - 



s 



Sadostd is th« abov««r«f«mc*4 coaplalnt» ^ans£«rr«d to 
yoor o^tiem for procsssin?. ¥m hav* d«t«rmin«d that th« 
Offioj for Civil Ri92&ta. (OCB). do«9 not hav« jurisdiction . . 
ov«r tht . ccwpl al nt y but that SEOC nay hav« jurisdiction. 

tfQ hav« ootifiad tha ccwipTainsnt of this transfer and tha 
reason for th« trans far. Tha co^Iainant has baan Infomad 
that ths dats of rseaipt by OCR, shown abova# viXl ba daamad 
tha ractipt data ondar Titla VII and/or ths Equal Pay Act 
unlaaa an aftrliar chargs was racaivsd >)y £SOC« 

This transfer and tha abova notiea to ths partiss concludas. 
this a9tncy*s consldaratlon of this con^laint. 

Sincerely* ~ 



UaniA 
Title 



Enclosure 
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SAMPLE UmR REFERRING :«0 JURISOICTIOK 
COMPUMT TO ANOTHER AGENCY 



Otar fecmolilnint) i 

TbanJc you for writing to tht Offict for Ctyll Rights- 
Tht Offict for Clyll Rights Is rtsponslblt for tht 
tnforctstnt bf: 

• Tttlt yi of tht CWn Rights Act of 1964, which prohibits 
discrlalnttlon j»n tht btsis oT rtct, color, or nttlonal 
origin In tctlvltlts and progruis that rtctlvt Ftdtral 
fintneltl tsslsttnct; 

• Titit rx of tht Education Aatndoients of 1972. which 
prohibits d1scr1«1 nation btctust of (tx In education 
programs and actlvltlts that rtctlvt funds froa tbt 
Otpartatnt of Education; 

•* Stctlon SOi of tbt RkhaSnitatlon Act of 1973. which* 
prohibits discrimination btcauit of handicap In programs 
and aetlvltts fundtd by tht Ftdtral Soytrmitnt; and 

• Ag« OlscrlBlnatloa Act of 1975^ which prohibits 
dlscrfnlnatlon on tht basis of agt. undtr ctrtaln 
circuastancts. In programs or actlvltlts rtctlving 
Ftdtral financial asslstanet. 

This Offict .has no Jurisdiction In tht matter that you 

brought to our attention btcaust , «. 

^ _I We havt forwarded your 

letter to (nape, ohone numoer and address of aoeney) 
He believe that agency win be able to assist you. 

"SThcerely , 



(Regional Director) 



Enclosure 
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RErESRAL SLIP (TO THE A3ENCY) 



TO: 



Tht snclostd corrtspondenct ptrtalns to a'ottttr within 
jfour jurisdiction. 

Ut Inforotd tht couplainJfit th»t we htvt rtftrrtd this 
■ttttr to you» 

(Rftoional Oirtetorl 

Enclosure 
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' U^tt: 7/9/04 

Date Due; e/ie/w 

ASSIGNHEWT to CHARLES TEJADA. OEUE Y DOP DSt TAYLOR AUGUST, and JESS E HIGH 

As 1 discussed in the Oune 29, 1984 conference cill on the subject 
of quality assurance* I want you to examine end nake seme proDOsals 
about the temtnology used In assessing cases» about the scope of the 
QA reviews^ and about the scoring procedure. 

With regard to teminolojy. your analysis should cover the following 
quest i ons: 

!• Should we continue to assess cases as •defects" and "errors"? 
2« If so» how should these terns b« defined? 
3. If not I what terns should be substituted? 

With r«9ard to the scope of the reviews » you should distinguish between 
technical and substantive errors, define and identify technical and 
substantiva errors, end nake recacTSDendations as to the scope of the OA 
reviews. Keep in nind as you consider this issue that I want consistency 
and unifomlty of result. 

with regard to scoring, your analysis should examine the pros and cons 
of the current scoring procedure and tnake recoRpwndatI ons for changes, 
as appropriate* 

You should subnit your docislon neno to me no later than August 16. 1984* 
The dacision «erao should include analyses of the tenninology, scop«, 
and scoring issues end recommendations. 

^trry H. Singleton 
Assistant Secretary 
for Civil Rights 

cc! LiurMee Over 
Trlcia Healy 
Helens Oeraaond 
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DEPARTMENT OF EDUCATIO 
OFRCE FOR CIVIL RIGHTS 
REGION VII 

TO ! Harry M. Singleton 

date: AUG I ? 1984 

FROM : Regionai Director 



Per your instructions of June 29, 1984, 
attached is the Quality Assurance 
Task Force Report completed by Regions 
II, IIU'VI and VII. 

If you have any questions, please 
contact me. 

i^Jesse L. High 
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MEMORANDUM 



DEPARTMENT OF EDUCATION 
OmCEFORaVIL RIGHTS 
REGION vn 



Earry Singleton 
Assistaint Secretary 
TO I for Civil Rights 



AU6 IT I9B4 



Department of Education 



Regional Directors* Task Force on Quality Assurance 
r«OM » Office for Civil Rights 
Department of Education 

Regional Directors* Quality Assurance Task Force 
' ' Recommendations 



Per your instructions of June 29, 1984, Charles Tejada, 
Dewey Dodds, Taylor August, and Jesse High examined the Qual- 
ity Assurance Program in regards to the terminology, scope, 
and scoring procedures employed. Our analysis and recommen- 
dations are as follows. 



Issue 1 Should cases continue to be assessed as errors and 
- defects? 



We are recommending that the practice of scoring cases as 
"error" and "defect" be discontinued for the following rea- 
sons: 

- The terms project an unnecessarily negative connotation 
onto completed cases; 

- The practice of scoring cases as an "error" or a "defect** 
makes the Quality Index (QI) of scored cases statistical- 
ly unreliable as a management indicator (casen assigned 
an "error" or "defect" rating do not receive a numerical 
QI score); and 

- It is possible (and has happened) when this practice is 
employed that a well investigated, substantially correct 
case is not scored for purely technical reasons.^ 



^Sce 04-82-2-44, contained in Attachment N-B to Quality 
Assurance Report of Regional Performance in Processing Cases 
Closed in May/June 1983. 
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We believe it ia unnecessary to substitute any new terms, and 
do not recommend any labelp to describe instances "when in- 
formation in the case file indicates that the outcome of the 
case was incorrect" (error )2 or "when informatioi. in the case 
file indicates that more information is needed to determine 
the proper outcome" ( defect ).5 

Instead, we believe that all cases, regardless of the types 
of mistakes made, should be scored. The scx>re that a case 
receives (the Ql) should be reflective of the overall quality 
of the case* Cases receiving any point deductions would 
require a determination as to whether any further action by 
the region (or Headquarters) ie necessary. 

The fact that cases would not be laoeled as errors or defects 
will not eliminate instances where the outcome oi' the cases 
is incorrect nor instances where more information is needed 
to determine the proper outcome. However, these cases, under 
our proposed system, would receive a correspondingly low 
score compared to cases that have been handled properly. Low 
scored eases- may or may not require further action to remedy 
the situation that caused the loss of points, jjiet as errors 
and/or defects presently may or may not require farther ac- 
tion.^ It is our belief that the same conclusions, recomr^en- 
dations, and need for corrective actions that emanate from 
the present system will emanate "P.om the proposed process. 
(Issue 2 continues our discusslo^i and recommendations for the 
proposed scoring system.) 

This proposed process would also eliminate a distinct disad- 
vantage of the present system - a bifurcated scoring sys>;em. 
Presently, a case either receives a score QI) or the case 
is errored or defected. These two distinct measurements can, 
at times, be very inconsistent, i.e., when a well investi- 
gated, substantively correct case is not scored for purely 
technical reasons* 



'^Quality Assurance Report of Regional Performance m 
Processing Cases Closed in May /June 1983» undated, page 3. 
^Ibid., page 3. 

^See 02-83-5-15, contained in Attachment N-B to Quality 
Assurance Report of Regional Performance in Proc»-5sing ^ases 
Closed in May /June 1983. 
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Pii»»ther, scoring all the cases in a sample intended to coq- 
pute a regional and/or national QI, and a regional and/or 
national item analysis, instead of categorically excluding 
cases scored as "errors" and "defects," will result in a 
management indicator that is more meaningful because it is 
more statistically reliable. Presently, even cases that are 
initially assessed as an "error" or "defect," but subse- 
quently have the ''error" or "defect" rating removed, are not 
scored. By not excluding cases from the sample through 
"error" and "defect" ratinjjs, the sample will be more reli- 
able because all cases intended to be used to predict out- 
comes will (optimally) be used. 

The QI score a case receives under our proposed system gener- 
ally will indicate if mistakes were made and the degree of 
their severity, i.e., the conclusions are incorrect, uncited 
technical violations, and/or procedural mistakes or omis- 
sions. 

A low scored case will mean that the outcome of the case is 
incorreat, i.e.. Jurisdiction versus no jurisdiction; 
pre-investigative closure versus investigation;, violation 
findings versus no violation; etc. Ve recommend that sub- 
stantial point deductions (meaning the deduction of several 
points) be made only when the region has committed an act or 
omission that makes the outcome of the case incorrect. 

A moderately low scored case will be one that contains tech- 
nical violations ol the regulations which are unrelated to 
the issues of the complaint or compliance review and for 
which there is no evidence that actual harm has been suffered 
by an individual or a class. An example is an instance when 
OCR investigates an allegation of racially discriminatory 
dismissal practices. The investigation correctly results in 
no violation findings on that issue. However, during the 
course of the investigation, OCR obtains an admission appli- 
cation form which requests the applicant's marital status, 
and OCR subsequently fails to cite the recipient for this 
violation. If there is no evidence that the recipient is 
using this inquiry to deny women admission, we believe the 
mistake is less grave than one in which a complainant has 
actually suffered harm and OCR's finding is incorrect. 




ERLC 



223 



225 



Another example is during a Title IX compliance review of 
sexually segregated physical education classes, OCR obtains a 
copy of the recipient's Section 504 notice of nondiscrimi- 
nation. The notice fails to include an assurance that the 
recipient's nondiscriminatory policy extends to employment 
and fails to identify the recipient's Section 504 coordina- 
tor. The violation is not cited in the LOP. While this will 
result In a point deduction, its effect is, we believe, less 
harmful and should be scored accordingly. 

Ve believe that point deductions for not citing technical 
violations of the regulations should be significantly smaller 
than point deductions made because the outcome or conclusions 
related to the investigated issues are incorrect. 

Procedural mistakes or omissions that do not place the out- 
cone of the case in question or make the findings incorrect 
should result in an even lower number of point deductions. 
An example is two complaints that contain the same or similar 
issues being opened agairist the same recipient. 5 (See At- 
tachment 2 for a listing of errors and defects identified by 
the Task Force that we believe to be procedural*) Point de- 
ductions for purely procedural deviations or omissions should 
be minor. 



Decision: Discontinue to assess cases as "errors" and "de- 
fects." Cases presently assessed as "errors" or 
"defects" should be scored, with the points 
awarded in the scoring process reflecting the 
quality of the findings and results. 



Agree 



Disagree 



Cotaments: 



5ca8e Number 0881 1050 
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Issue 2 - What Should be the Scope of the QA RevitV? 

The task force believes that certain itees presently being 
evaluated separately can be combined. 

Combining certain items would have three benefits. It would: 

- Simplify the system; 

- Allow cloself related ^tems the' have a real bearing on 
the outcome of the cases to be coDbined and emphasized; 
and 

- Allow a minimum point value to be assigned to items that 
have no ^-eal bearing on the outcome of the case. 

Ve have identified nine items that we believe are purely 
procedural and that bear no real impact on the correctness 
ot the findings. These are items 4 and 5* acknowledgement 
Ietter8.-(L0A*'8) , whose contents are dictated mainly by the 
A dag 8 Order, and items 8 through 14 which pertai.n to the In- 
vestigative Plan (IP). 

Items 4 and 3 could be combined and their relative point 
value drastically reduced. As opposed to items 1, 2, and 3* 
(the completeness of the coaplaint, OCR*s Jurisdiction, and 
recipient status, respectively) w!iich directly impact on the 
correctness of findings, ve were unable to discern any rela* 
tive impact that LOA's bear on findings. 

The IP (items 8 through 14) can assist an investigator in 
r. aching the proper conclusion, but is, in reality, something 
that could be eliminated as a formal requirement. It is not 
only possible, but also probable, that correct and proper 
findings can be made in every instance without an IF being 
reduced to a written, formalized document. It is, therefore, 
our recommendation that items 8 through 14 be combined and 
their relative point value be drastically reduced. 

The remaining items are, we believe, substantive and directly 
affect the correctness of findings. There are, however, 
several that are closely related and should be combined. The 
items that we are recommending to be combined all relate to 
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what are basically distinct processes. For instance, items 
16, 17, and 18 (the Complainant Interview, Recipient and 
Witness Interviews, and the Follow-up of Kew Leads, respec- 
tively) could easily be combined as they rel&te to, basi- 
cally, the same activity - on-site investigation. Items 21, 
22, and 23 all relate to the same product, the Investigative 
Report* Items 24 and 25 (Complainant Notice of Adverse Find- 
ings and FoTlow-up to Complainant's Rebuttal) are the same 
process. Items 2o and 27 (LOF's to Complainant and Recipi- 
ent) refer to nearly identical products. Items 29, 30, and 
31 (Pre-Negotiation Activfties, Negotiation Activities, and 
Decision to Accept or Reject Agreement) are all part of one 
process. Lastly, items 32 and 33 (Enforcement Action and En- 
forcement Memorandum) refer to one process. Those items, as 
grouped above, can be combined and emphasized accordingly. 
CAttachment 1 to this memorandum is a QA Assessment sheet 
that reflects the above recommendations.) 

A concern also raised by the task force was the potential 
iff.. \ct of the directives received from Headquarters* staff 
members^'tha^ affect investigative procedures and the outcome 
of cases. It is recommended that directives re;:eived from 
members of the Assistant Secretary's immediate'staff , as 
documented in caae files, discontinue being reviewed or ques- 
tioned in the QA process and not result in point deductions 
unless the Assistant Secretary specifically so instructs the 
QA Staff. 

Decision: Combine the itemc as recommenced, increasing the 
relative weights of the remaining substantive 
items an<' decreasing the relative weights of the 
technical items, as appropriate. (See attachment 
1 for our recommendation on h^v items should be 
combined. ) 



Agree Disagrje 



Comments: 
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Decision: Directives received from meinbers of the Assistant 
Secretary's immediate staff » as documented in case 
fileCi should not be reviewed or questioned in the 
QA process unless so instructed by the Assistant 
Secretary. 



Agree Disagree 



Comments: 



Issue 3 - Vhat are the pros and cons of the current scoring 
procedure, and what changes are appropriate? 

In reaching our conclusions and recommendations, we identi- 
fied what we believed to be the pros and cons of the present 
scoring system. 

The pros are: 

1. It is a novel way '>f reviewing cases and measuring 
quality. It was designed specifically for ED, OCR, 
and (with the below note-l reservations) accomplishes 
itc purpose. 

2. The procedure employed to assess cases and the items 
assessed directly correspond to the Investigation 
Procedures Manual. This helps assure national con-* 
sistency and uniformity in case processing. 

3» The procedure employed provides a thorough, in-depth 
review of the case, including the case processing 
methodology and the compliance determination, which 
contributes to consistency and uniformity in re- 
sults. 

4* The QA process combines a review of the procedural, 
technical, and substantive aspects of jase 
processing. All are important, but not in equal 
degrees. 



3EST COPY AVAILABLE 



233 



229 



5. The process provides the basis for an objective 

review of cases and case processing. Objectivity is 
essential in accomplishing the purposes of the QA 
process. 



The cons are: 

1. The process results in two distinct, and often 
tioesy unrelated^lieasureaents - the Quality Index 
(QI) or an error and/or defect assessment. We have 
recommended a solution to this problem in response 
to Issue 1. 

2. Terms employed by the process, namely "error" and 
"defect." are unnecessarily stigmatizing. (See 
Issue 1 } 

3» There is no mechanism to provide for the "harmless" 
• error, which results in point deductions or error 
and defect assessments that are not prpportionate to 
their affect on the end product. (See Issue 1) 

4. The process necessitates a subjective assessment of 
the findings and actions taken by individuals unin- 
volved in the investigative process and, therefore, 
not necessarily in the best position to make that 
assessment- 

5» It appears that the sample size is too small to 
produce meaningful data. For instance, it would 
appear to be unreasonable to base an assessment of 
all the regions handling of Enforcement Actions 
(item 32) and Enforcement Memoranda (item 33) on 
just one case. Further, although we do not know the 
number of cases closed by each region, it does not 
appear to be valid to base an "overall QI" for a 
region on one case or an error and defect rate on 
three cases. (Admittedly, the figures used to 
illustrate this point are the extremes; however, 
these examples not only illustrate the point but 
also amplify the seriousness of our concern.) 

6. For the uses to which the resultant data is put, the 
process takes too long to complete and the results 
(feedback) are untimely. 



^Qual ity Assurance Report of Regional Performance m 
Processing Cases Closed m Hay/June 1983, Table N-4. 
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?• All policies used to assess xhe sufficiency, cor- 
rectness, and quality of findings is not codified or 
available to all regions on an equal basis. 

8. The relative importance of each item assessed, as 

reflected by the "points available" assigned to each 
item, was not determined with input from all OCR 
components (i.e., all Services, 3taffs, the Office 
of the Assistant Secretary, and the regions). 

9* Headquarters* input to the investigative, evalu- 
ative, and/or decision making processes that affect 
case findings is not properly assessed (See Issue 



Solutions to what we have listed as "cons" numbers 4, 5, and 
6 are beyond what we perceive to be the charge to our Task 
Force. Ve did, however, discuss options that could resolve 
some deficiencies of the present system, and have included 
them for your consideration. As these options would entail a 
complete reworking of the QA Program, no recommendations for 
adoption are being made. 

For example, a possible solution to #'s 4 and 6 would be the 
establishment of a two part QA program with a regional compo- 
nent and a Headquarters' component. 

The regional program would as its primary function assess the 
processing of cases to insure that each region is following 
established procedure as set forth in the IPK and written 
policy. 

The regional program would address findings only insofar as 
they conformed with the IPM and written policy disseminated 
to the regions. It would not evaluate the analytical methods 
employed in arriving at findings or the legal sufficiency of 
the argument. 

The tool used would be the QA assessment form modified to 
remove the substandards relating to analysis of information 
and sufficiency of proof. 

The regional program would review a minimum of 50 percent of 
all closures. 




erJc 



236 



231 



A Headquarters tet-n would, at predetermined intervals, visit 
each region. One component of this team would review a ran- 
don sample of those cases evaluated by regional staff. The 
purpose of this review would be to assess uniformity and 
consistency among the regions in the interpretation of IPM 
standards and written policy. Like the regional staff, it 
would not evaluate analytical methods or legal sufficiency. 
A Headquarters team scoring a sample of cases that have been 
"cored by regional personnel, and then comparing the scores, 
would allow an assessment jof the reliabili-ty of the resultant 
QA data. 

A second component of the Headquarters* team would review a 
preselected sample of cases. This review would be similar in 
scope, conduct and level of reviewing personnel to that em- 
ployed when cases are placed on the Enforcement Activity 
Report (EAR). The reviewers would evaluate the LOP, IR, 
attorney opinion, and pertinent supporting documentation. 
They would assess: 

- The 'analytical methods employed; 

- The legal sufficiency of the argument and the accuracy of 
the findings; 

- The conduct of negotiations (where appropriate); and 

- The adequacy of the corrective action obtained (where 
appropriate) . 

This system would retain the virtues of the current QA system 
while eliminating many of the concerns that ha/e been ex- 
pressed. It would simplify but retain a program that 
assessed consistency and uniformity among the regions in 
carrying out established procedure. It would install a sep- 
arate substantive review of case handling at a level that 
should minimize regional concerns about subjectivity and 
"second guessing." It would eliminate the costly copying 
process and related problems that accompany it (documents not 
enclosed or illegible when copied). It ;«ould permit direct 
interaction between regional staff and the review team, 
allowing immediate clarification of perceived 
ambigu' ties . 
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It has been our experience that we, aa regional directors, 
receive substantially similar results from our regional QA 
programs in a fraction of the time taken by Headquarters' QA 
Staff. This type of program would allow more cases to be re- 
viewed as the amount of time necessary for the QA process 
would be drastically reduced, and would, in turn, allow for 
more timely feedback from QA. 

The analysis necessary to assess the feasibility of this 
option would require resources and time not allotted to this 
Task Force. Further analysis would require a decision by the 
Assistant Secretary as to whether this option should be ex- 
plored and would require a cost-benefit analysis of the re- 
sources required by the regions to perform the QA function. 

Another option considered involved placing the QA function 
either in the re<^ions or Headquarters but limiting the scope 
of the QA review to three (3) documents: the Investigative 
Report (IR), the LOF(s), and the attorney opinion. The only 
other document that would need to be forwarded for review 
would be- the- complaint or the compliance review notification 
letter to the recipient. 

When cases are entered onto the Enforcement Activities Report 
(EAR) for review by the Assistant Secretary and his staff, 
the IR, LOF, and attorney opinion are the documents available 
for review. Decisions on whether to issue an LOF or return 
the case to the region for further development are made on 
the basis of the review of these documents. 

The IR and LOF could be reviewed against the present QA stan- 
dards for assessing these docunents, and a QI for each item 
and an overall QI for the case could be developed. (Pres- 
ently, there are no standards for attorney opinions, although 
standards for same could , and probably should if this option 
was to be adopted, be developed.) 

An advantage of th: s type review would be that more cases 
^ould be reviewed as the amount of time necessary for the QA 
process would be drastically reduced. This, in turn, would 
allow for more timely feedback from QA. 

The disadvantages would include the entire investigative 
process not being reviewed. Compliance with all provisions 
of the IPH could not be assured, nor could OCR's actions 
taken to address issues unrelated to those initially raised 
by the complainant or OCR. 
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In determining whether or not to explore this option, consid- 
eration would have to be given to what use is to be made of 
the resultant QA data, and whether or not the regions should 
be held independently responsible for assuring that provi- 
sions of the IPM are followed. (One method for assuring 
compliance with the IPM would be for a QAS team to periodi- 
cally - perhaps annually - visit each regional office to 
review a limited number of case files. Case files for these 
reviews would need not be identified by QAS. until they arrive 
on-site. The results of tjiese periodic reviews could then be 
used to assess regional performance as well as the reliabil- 
ity of the programs's results*) 

An assessment of "con" #5 has previously been made the as- 
signment of other individuals. It is our understanding that 
recommendations on the sample size will be forthcoming. 

The solution to #7 would b* to complete the INRBPHAT project. 
Consistency and uniformity of result in case processing could 
be greatly enhanced by INREPMAT. As we are not aware of the 
status of this project, or your (the Assistant Secretary's) 
decision on this matter, we are unable to prodxi^se a complete 
discussion of this matter. However, we believe that a re- 
source such as INREPMAT would be of inestimable value. 

It is our understanding that the point values for each item 
assessed were assigned by the QA Staff during the pilot phase 
of the program. We believe that these decisions should have 
been made collectively by representatives from all OCR compo- 
nents. New relative point values for each item should be 
assigned consistent with what the regions, OSS, PES, and yon, 
as the Aosistant Secretary, determine to be their relative 
importance. The actual assignment of relative point values 
to each item would be a pro forma process dicta'*:ed by the re- 
sults of a task force convened for the purpose of determin- 
ing the relative importance of each item. 



Decision: Direct the completion of the INREPMAT project. 



Agree 



Disagree 



Comments: 
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Decision: Convene a task force for the purpose of assigning 
relative weights (point values) to each item as- 
sessed by QA- The task force should include rep- 
resentatives from the regions, OSS, PES, QA3, and 
the Assistant Secretary's staff* 



Agree Disagree 

Comments: - 
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Docket Kuaber 



Q. A. Nvober 



(pflige two) 



.TEM 



DESCRIPTION OF IT£M 



QI PTS 
AWARD AVAIL N/A 



1. 


Complete or Incomplete 








2. 


Jurisdiction 








3. 


Recipient Status 




• 




4. 


Notification to Cooplalnant and Recipient 








5. 


Dual Agency/Court Complaint 








6. 


Pre-investigative Adalnistrative Closure 








7. 


Investigative Plan 








8. 


Denial of Access 








9. 


Interviews, Follow-up on New Leads 








10. 


Records, Docuaents, Other Inform ti on ' , 








11. 


Pre-detenaination Adainistrative Closure 








12. 


' Investigative Report 








13. 


Notice of Adverjse Findings and Follow-up 








U. 


Letter{s) of Findings 








15. 


Post-LOF Rebuttal or Appeal 








16. 


Negotiations 








|17. 


Enforceraent 
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ATTACHMENT 2 



Docket # 

1. 01801168 

2. 09811225 

3. 08811011 

4. 01811088 

5. 08811025 

6. 05851005 

7. 04811032 

8. 04811117 

9. 03822042 

10. 04812017 

11. 08811006 

12. 08811009 

13. 08811012 

14. 15801153 



" and "Defects" Identified by the Task Force 



No IR in file 

Inquiry treated as a complaint 

Failure t*b consolidate case with earlier one 
having same or similar issues within an 
institution 

Failure to consolidate case with earlier one 
having same or similar issues within an 
institution 

Failure to consolidate case with earlier one 
having same or similar issues within an 
institution 

No referral (PL 94-142) 

Procedural defect - docket number improperly 
assigned 

Procedural defect - docket number improperly 
assigned 

Failure to forward Title VI complaint alleg- 
ing discrimination by a proprietary voca- 
tional education school to Veterans 
Administration as required 

No signed "withdrawal" form in file 

Multiple complaints against same recipient - 
Failure to consolidate - Incorrect determi- 
nation 

Multiple complaints against same recipient - 
Failure to consolidate - Incorrect determi- 
nation 

Multiple complaints against same recipient - 
Failure to consolidate - Incorrect determi- 
nation 

Reopened complaint handled improperly 




ERIC 



237 



15. 15811045 

16. 15811051 

17. 07806007 

18. 08811050 

19. 08811055 

20. 02852062 

21. 07821047 

22. 02852055 

25 . 04770104 

24. 04826005 

25. 08816005 

26. 04811105 



Incomplete complaint - Improperly handled 

Incomplete complaint - Imprcperly handled 

Required documentation missing 

Failure to consolidate case with same or 
similar issues within an intJtitution 

IncomplelTfe complaint - Improperly handled 

Failure to forward Title VI complaint alleg- 
ing discrimination by a proprietary voca- 
tional education school to Veterans 
Administration as required 

No referral - PL 94-142 --to OSE 

Region subjected a "class" complaint to ECR 
process 

Insufficient information to d^ermine ^mpact 
on issues of the case 

Insufficient information to determine impact 
on issues of the case 

Unable to assess - Not enough information - 
No impact on OCR findings 

Failure to consolidate case with same or 
similar issues within an institution 
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UNITED STATES DEPARTMENT OF EDUCATION 
WASKINCTOH DC XX2 



Karch 5. 1985 

NOTE TO HARRY H. SINGIETON : 

The attached memorandum was sert to Jesse High and Dewey Oodds by electronic 
mail. Both Jesse and Oewey concur In It and have authorized me to sign for 
them. 

'Burtoft M. Tayl or 

Attachment 
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UNITED STATES DEPARTMENT OF EDUCATION 

WASHINGTON DC JOJOJ 



Harch 5, 1985 

NOTE TO HARRY H. SIHGLETON : 

The attached nemorandin was sent to Jesse High and Dewey Oodds by electronic 
Mil. Both Jesse and Dewey concur In It and have authorized me to sign for 
then. 

Burtoh H. lty\or " 

Attach.'aent 
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MEMORANDUM 



UNITED STATES DEPARTMENT OF EDUCATION 



WASHIHCTON. DC 20»J 



PURPOSE: DECISION 



DATE » S85 



TO 



Harry H. Singleton 
Assistant Secretary 
for Civil Rights 



FROH : Jesse L. High \>rn 
Regional Civil Rights Director 
Region VII 

Regional Civil Rights Director 
Region III 



Burton M, Taylor, Director 
Quality Assurance Staff 

SUBJECT: Revision of the Quality Assurance Standards 



Pursuant to the decision iwde in response to issue 2 of the 
Regional Director's Quality Assurance Task Force Recownendat i ons 
sHsnoranduii of August 17, 1984, we i»et fro« February 12-15, 1985 
to revise the 1980 Quality Assurance (OA) Standards. We co«<)ined 
the items and reallocated the point values for each itea. The 
task has been completed and the proposed QA Case Assessment 
Standards are attached at Tab A for your review and approval. 
Copies of the August 17 »e«orandu« and the existing Standards 
are attached at Tabs B and C, respectively. 

Although we recoawend that the number of items comprising the 
Standards be reduced from 33 to 16, the proposed Standards use 
the same approach to case review as the previous Standards. 
Thus, the nature of the case review, i.e., review of the entire 
case file, has not been altered. However, the proposed Standards 
are nwch clearer end provide more definitive guidance to the 
reviewer. The poiit al cations for the items were based on the 
methodology descriLeo h. Tab D. Points were allocated to the 
standards within eaci. *t2a based on the relative importance of 
the standard. 
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The proposed Standards are based on the October 1980 IPN, es 
opposed to the revised version that you are considering. Cases 
should be assessed on the procedures in effect at the tiae they 
were processed. Since cases processed under the revised 1PM 
will not be available for several months, presumbly the n»xt 
sinple of cases will be processed under the 1980 IPM. Upon 
issuance of the new IPM, QAS will revise the Standards to 
coieport with it and sub«it the« for approval. 

Please let us know if you need any further infonsation in 
connection with this matter. 



Attachments 

TdD A Proposed QA Case Assessment Standards 

Tab 8 August 17 memorandum 

Tab C Existing QA Standards 

Tab 0 Methodology for Allocating Weights to the 
Revised Qua Assurance Case Assessment 
Standards 



Decision 

Adopt Revised QuaHty Assurance Case Assesment Standan 



Appro ve_ 



Disapprove 



Other 
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Quality Assurance Case Assessment Standards 
Revised: February 1985 



I. PRE-INVESTIGATIVE ACTIVITIES 
A.' Authority to Investigate 



ITEM 

1. The determination that the complaint 
was complete was proper. 

(16 points - award all or none) 



REFERENCE 

Investigation Procedures Manual , 
Section Nl. 4 (October 1980) 

Adans v. Cal 1 fano, Part II, A, 5 



STANDARDS 



The complaint contains the following elesnents: 

(1) the natne and address of the coinplalnant; 

(2) a general description or Identification (but not neces- 
sarily by name) of the person or group allegedly Injured 
by the discrimination where such person or group differs 
from the party filing the complaint; 

(3) the name and address of the affected recipient or other 
Information sufficient to identify the recipient; and 

(4) a description of the alleged discrimination in sufficient 
detail to let OCR know what actions transpired and when 
they occurred. 

The complaint was In writing and was signed.^ 
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^TEM REFERENCE 

2. The detenqination of jurisdiction Investigation Procedures Kanual . 
• was proper. Section 1-1.7 



(October 1980) 



{33 points - divide as indicated) 



STANDARDS 

(30 pts) a. The complainant alleged that the discrimination occurred because 
of race, color, national origin, handicap, sex or age. The 
alleged discriminatory acts are prohibited by or are within the 
stated coverage area of the following authorities: 

(1) Title VI; 

(2) Title IX; 

(3) Section 504; or 

(4) Age Discrimination Act. 

(3 pts) b. The cocjplaint was filed within 180 doys of the last act of the 
alleged discrimination, or the Regional Director waived the 180 
day filing requiretoent. 

iM REFERENCE 

3. The determination of recipient status Investigation Procedures H;i n»al 

was proper. Section I-i. 73, Appendix F * 

(October 1980) 

(33 points - divide as indicated) Adans y. Califano, Part II, A, 7 



STANDARD S 

(33 pts) a. The recipient now receives Federal financial assistance and was 
a recipient at the time of the alleged violation. 

(20 pts) (I) The amount of funding and the funding source (program) are 
indicated in the file; and 

(13 pts) (2) The file references the source used for obtaining the 
funding information. 
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B. Notification to the Parties 



ITEM 

4« The acknoMledgnent and notifica- 
tion letters to the parties con- 
tained all required eleoents. 

(16 points - divide as Indicated) 

Not all standards for this Iten are 
standards that are not applicable a 
available. 



REFERENCE 

Investi qati on Procedures Manual , 
Section 1-3.11-15, 3.2 
(October 1980) 

Adaas v. Callfano , part II, B, 8-9 

applicable to all cases* Points for 
re not Included In the total points 



STANDARDS 

(8 pts) a. Letter of acknowledgnent to the coraplalnant 

(4 pts) (1) The letter contained the following elenents: 

(1 pt) (a) the date of receipt of the complaint and an Indication 

of whether the complaint Is complete or Incoaplete; 

(1 pt) (b) OCR's statutory jurisdiction over the conplalnt and 

the appropriate tine fraites for the Investigation; 

(1 pt) (c) a stalenent of the prohibition against retaliation and 

harassment of persons who file complaints of discrimi- 
nation or participate In the investigation; and 

{1 pt) {d) a notification of Privacy Act requirements. 

0 pt) (2) The letter requested specific additional Inforaatlon to 
make the conplaint conplete. If required, 

(1 pt) (3) The letter advised the complainant of OCR's intent to refer 
the conplaint to another agency. If applicable* 

(1 pt) (4) The letter Indicated that OCR's Investigation might be 
limited or curtailed by a legal or policy Issue, if 
applicable. 

(1 pt) (5) The letter Indicated the purpose of ECR, OCR's role In 
the process, the time frames, the relationship of the 
process to the Investigation, and the right of the parties 
or OCR to terminate the process at any time. If applicable. 
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(7 pt$) b, Hotification letter to the recipient of OCR's receipt of a 

co«p1aint or planned co«p1iance review contained the following 
eleiients: 

(1 pt) (1) date of receipt of the cocaplaint; 

(1 pt) (2) a general stateiient of the allegations contained in the 
complaint or the issues to be covered in the compliance 
review and the basis for the alleged discrimination (e.g., 
race, national origin, etc.) contained in the complaint; 

0 pt) (3) OCR's statutory jurisdiction and authority to conduct the 
review or investigation and the appropriate tioe frames 
for the review or investigation, including the date of 
the inception of the investigation; 

(2 pts) (4) notice of the prohibition against retaliation and harass* 
ment of persons who provide information to OCR as part of 
a review or investigation; 

(1 pt) (5) a >tatement that OCR's investigation might be limited or 
curtailed by a legal or policy Issue, if appropriate. 

(1 pt) (6) an explanation of the purpose of ECR, OCR's role in the 
process, the time frames, the relationship of the process 
to the investigation, and the right of the parties to 
terminate the process at any time, if applicable, (To be 
sent after the complainant agreed to ECR and signed the 
Privacy Act Consent Form.) 

(He. If ECR was offered and the complainant refused to sign 

the Privacy Act Consent Form or the form was not returned 
to OCR within 15 days, ECR was terminated and a standard 
letter of acknowledgement, as indicated in "b" above, was 
issued to the recipient. If applicable. 



C. Complaint Involving Other Agencies and Courts 

iH!! REFERENCE 

5. OCR's processing of complaints filed Investigation Procedures Kan ual . 

with other agency(ies) or courts was Section M.O (October idSd) 

proper. 

(16 points * divide as indicated) 

Mot all standards for this item are applicable to all cases. Points for 
standards that are not applicable are not included in the total points 
available. 
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STANDARDS 



OTHER AGENCY CIDSED COKPIAINTS (16 pts) 



(12 pts) a. The conplalnt filed with the other agency was reviewed and 



(2 pts) (1) all of the allegations made In the OCR cooiplalnt were Included In 
the other agency's Investigation; 

(2 pts) (2) findings were made on each of those allegations; and 

(2 pts) (3) remedies secured oet alnlnun OCR standards; or 

(6 pts) (4) If any of the above were not otet, OCR Investigated the relevant 
negations. 

(4 pts) b. Copies of the complaint filed with the other agency and that agency's 
report or Letter of Findings are Included In the case file. 



OTHER A6ENCY OPEN COHPlAlrfTS (16 pts) 

(4 pts) a. OCR notified the other agency that It received the cotaplaint 
and Intends to Investigate. 

(4 pts) b. OCR coordinated Its Investigation and Issuance of findings with 
that agency to the extent possible. 

(4 pts) c. OCR offered to exchange Investigatory Infortnatlon with that 
agency; and 

(4 pts) d. OCR notified that agency of our findings and final disposition 
of the case. 



PEHDIHG FEDERAL LITIGATION AGAINST RECIPIENT {16 pts) 



(2 pts) a. The case file Identifies the Federal court with which the 
coR^lalnt was filed. 

(2 pts) b. Copy of the complaint filed with the court was secured and In- 
cluded In the case file. 

(2 pts) c. Correct determination was made as to whether all Issues In OCR's 
complaint were covered In the court suit. 

(2 pts) d. Copy of the attorney opinion supporting the above-referenced 
determination Is In the case file. 



ALL CASES (8 pts) 
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DOJ INVOLVED (8 pts) 

(2 pts) c. Where the Issues were covered by the court suit, the wtter was 
referred to OOJ through the headquarters office. 

12 pts) f. Complainant and recipient were given written notice of the 
referral 

(2 pts) g. If referral was accepted by OOJ, the case was closed. 

(1 pt) h. If Investigation was delegated back to OCR by DO), Investigative 
Report and evidence were submitted to DOJ through h'.idquarters 
within 90 days of the delegation. 

(1 pt) 1. Those Issues not covered by the suit were Investigated by OCR. 

DOJ NOT INVOLVED (8 pts) 

(8 pts) j. Copies of pertinent court docweents were obtained and exanlned 
by the Division Director who. In consultation with the regional 
attorney, «ade recoMnendatlons to the Regional Director on 
disposition of the case. 

(1) all OCR Issues, scope of the Investigation, parties and 
remedies were covered In the court suit, the deter- 
mination was made that OCR's Investigation would not 

be completed ahead of the court action, and OCR closed 
the case with written notification to the cosplalnant. 

(2) all OCR Issues, scope of the Investigation, parties and 
remedies were not covered In the suit, substantial progress 
had been made In the Investigation prior to OCR awareness 

of the suit, or the determination was made that the Investi- 
gation could be completed ahead of the court action and 
OCR Investigated accordingly. 



RECIPIENT UHDER FEDERAL OR STATE COURT ORDER (16 pts) 

ALL CASES (8 pts) 

(2 pts) ff. The case file contains a copy of the court order. 

(2 pts) b. The Division Director and the regional attorney correctly deter- 
mined whether all Issues In the OCR complaint were covered by 
the court order. 

(4 pts) c. Investigation was conducted and a Letter of Findings (LOF) was Issued 
where all Issues were not covered In the court order. 
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OOJ INVOLVED (8 pts) 

(2 pts) d. If Issues In the OCR complaint were covered by the court order, 
OCR forwarded to headquarters copies of the OCR complaint, the 
court order, and a draft letter notifying OOJ of ths complaint. 

(2 pts) e. OCR proceeded with the Investigation. 

(4 pts) f. At th« conclusion of the Investigation: 

(2 pts) (1) LOFs were prepared, addressed to complainant and recipient, 
and sent to headquarters for clearance; and 

(2 pts) (2) letters were prepared and addressed to OOJ and to the 

court under whose order the recipient Is operating, and were 
sent to headquarters detailing OCR's findings. 

OOJ NOT INVOLVED (8 pts) 

(3 pts) g. Issues were covered by the court order and OCR Investigated all 

elements of the complaint and reported Its findings of fact through 

headquarters to the court, the plaintiff's attorney, the com- 
plainant, and the recipient. 

(2 pts) h. The findings of fact Included only facts, not conclusions of law, 
recomnendatlons or suggested remedies. 

(3 pts) 1. If the facts supported a finding of a violation and If the court 
took no action within 90 days, OCR — after clearance by head- 
quarters — Issued an LOF and commenced negotiations. 

STATE COURTS {8 pts) 

(8 pts) Since OCR Investigates all complaints filed with state courts, the 

case file shows that OCR requested copies of the court conplaint, 

supporting briefs, transcripts and other documentation from the 
complainant's attorney. 

D. Pre-Investlgati ve Administrative Closures 

ITEM REFERENCE 

6. The pre-lnvestlgatl ve admlnlstrattve Investigation Procedures Manual . 

closure of the complaint was handled Section 1-2.0, Appendix E-1 

properly. {October 1980) 

(66 points * divide as indicated) Adams v. Califano , II, B, 8 (a-b) 

Not all standards for thfs item are applicable to all cases. Points for 
standards that are not applicable are not included in the total ooints 
a^ailab^e. 
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STANDARDS 

(66 pts) »• Administrative closure due to the complainant's failure to 

coisplete his or her complaint met the following requirements: 

(20 pts) (1) the conplalnant did not provide the previously requested 
Infonutlon; 

(10 pts) (2) the conplalnant was notified that he or she had 120 days to 
cooplete the complaint; 

(16 pts) (3) If the complainant failed to respond within 90 days of the 
original incomplete complaint notice* the cofoplainant was 
sent a certified letter, return receipt requested, indicating 
OCR's Intent to administratively close the complaint after 30 
d^s of the date of the letter; and 

(20 pts) (4) the complaint was closed after the 120t:j day and the com- 
plainant was given written notice of the closure. 

OR 

(66 pts) b. Administrative closure for no jurisdiction met one or more 
of the following requirements: 

(66 pts) (1) the alleged discriminatory acts are not prohibited by or 
within the stated coverage areas of OCR's authorities; or 

(66 pts) (2) the institution named in the complaint is not a recipient 
of Federal financial assistance under OCR authority. 

OR 

(66 pts) c. Administrative closure due to the complaint not being time- 
ly met the following requirements: 

(36 pts) (1) the complaint was not filed within 180 days of the last 
~ ' ' 3ct of discriminttion; and 

(30 pts) (2) the Regional Director did not waive the 180 day filing 
limitation. 

OR 

(66 pts) d. Administrative closure for a patently frivolous complaint met the 
following standards: 

(66 pts) (1) the complaint allegations did •^ot describe a discriminatory 
situation prohibited by law; or 
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(66 pts) (2) t\\t cofttplaint allegations were settled by current judicial 
or Departnental decisions. 



OR 



^66 pts) e. Administrative closure due to DOJ acceptance of the 

referred cowplalnf involving issues covered In pending 
litigation against the recipient. 



OR 



(66 pts) f. Administrative closure due to resolution through Early Com- 
plaint Resolution met the following requirements: 

(30 pts) (1) the complaint was amenable to ECR. 

(15 pts) a. complaint did not contain class allegations or Implica- 
tions. 

(15 pts) b. complaint did not Include Issues In which the Depart- 
ment has suspended Investigative activities, unless 
approved by headquarters. 

(5 pts) (2) the case file contains a contact log. In chronological 
order, which recorded all contacts with the complainant 
and the recipient during ECR. 

(5 pts) (3) log Indicates that the recipient was contacted by OCR after 
receipt of the Privacy Act Consent Form signed by the 
complainant. 

(3 pts) (4) ECR was completed within 25 calendar days of receipt of 
the complete complaint or the file documents that an 
extension of up to 10 days was granted by the Regional 
Director. 



(23 pts^ (5) If ECR was successful, the case contains: 

a. the signed resolution agreement or copies of letters 
exchanged which constitute the agreement; and 

b. either an OCR Complaint Withdrawal Form signed by the 
complainant or a letter of complaint withdrawal signed 
by the complainant which provides all of the Information 
Included on the form. 



OR 



(66 pts) g. Administrative closure due to Investigation and closure by 
another agency met the following requirements: 
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(10 pt$) (1) the other agency file was reviewed by the EOS, appropriate 
Division Director and legal staff; 

(16 pts) (2) the other agency made findings on each allegation of the 
complaint filed with OCR; 

(30 pts) {3) the refoedies secured met properly promulgated minimun OCR 
standards; and 

(10 pts) {:) copies of the complaint filed with the other agency anri 

that agency's report or LOF are included in the case file. 

OR 

(66 pts) h. Administrative closure due to complaint withdrawal prior to 

the start of the investigation met ^he following rcquirewnts: 

(66 pts) (1) the letter of withdrawal from the complainant contains all 
of the information on OCR's Complaint Withdrawal Form; or 

(66 pts) (2) the case file contains an OCR compUir.t withdrawal form 
signed by the complainant. 

OR 

(66 pts) i. Administrative closure as a result of directions from OCR 
headquarters was documented , , the case file. 

OR 

(66 pts) j. Administrative closure because the compla^rant, essential 

to the investigation, could not be located met the following 
requirements: 

{16 pts) (1) the last OCR communication to the complainant was sent to 
the last known address by certified letter, return receipt 
requested; 

(13 pts) (2) the case file indicates OCR checked the complainant's ad- 
dress against telephone i n forma*- ^ on and directory 
sources; 

(12 pts) (3) OCR checked the U.S. Postal Service for any forwarding fd- 
dress; 

(12 pts) (4) OCR checked with the recipient fo.' the last known address 
of the complainant, it OCR had permission to release the 
coRiplainant's name; and 

(13 pts) (5) if there is more than one signatory to the complaint, the 
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case file indicates efforts wir*» iMde to locate each 
signatory prior to closure. 

OR 

(66 pts) k. Administrative closure due to the conpUinent's refusal to 
cooperate met the following requirewen'-s: 

(13 pts) (1) the co«iplainant(s) was contacted by telephone or in person 
to obtain the required information; 

(14 pts) (2) the fi»e contains a brief memo explaining how the investi- 
gation is hindered by the lack of cooperation of the 
complainant(s); 

(13 pts) (3) a certified letter was sent to the co«p1ainant(s), return 
receipt requested, which explained why the information is 
necessary and informing him or her that refusal to submit 
the information within 10 days would result in OCR's closing 
the case; 

(13 pts) (4) the letter to the complainant was leviewed and signed off 

by the appropriate Division Director and the regional attorney; 
and 

(13 pts) (5) if complainant(s) refused to furnish the information or 

did not '•espond to the notice within 10 days, the complairt 
wat clos<fd administratively and the complainant and recipient 
were notified. 



E. Investigative Plan 

ITEM REFERENCE 

7. The Investigative Plan was developed Investigation Procedures Manual , 

properly. Section II-I.O, 1.31 ' 

(October 1980) 

(99 points - divide as indicated) 

Not all standards for this item are applicable to all cases. Points for 
standards that are not applicable are not Included in the total points 
avai Isble. 



STANDARDS 

(5 pts) a. The Investigative Plan identifiiid and provided background 
information on the complainant and recipient. 
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(1 pt) (1) The Investigitive Plin included the mm and type of recipient. 

(4 pts) (2) The Investigative Plan included historical background on 
the conplainant and recipient including: 

(2 pts) (a) a chronology of the case fro« the alleged injury to 
the date of the Investigative Plan» including anv 
contacts with the conplainant and recipient; 

(1 pt) (b) relevant available background data on the conplainant; 

(1 pt) (c) relevant available background data on the recipient. 

including EEO or enrollMnt survey data and information 
fro« OCR files, 

(20 pts) b. The Investigative Plan stated all allegations — the specific 

event(s) and BCtion(s) — which conplainant alleged caused injury, 
in violation of statute or regulation. 

(15 pts) c. All issues were identified or translated pr-operly from allegations. 

(10 pts) (1) All allegations were translated into Issues relating to a 
violation of law under OCR Jurisdiction; or, in the case 
of a conpliance review, all issues to be investigated 
under OCR's Jurisdictional authority were identified. 

(5 pts) (2) All issues were referenced to the specific applicable regula- 
tion citation. 

(22 pts) d. The Investigative Plan identified appropriate analytical approaches to 
be used to address all issues involved in the complaint or conpliance 
review, 

(11 pts) (1) The analysis of the issues indicated the approaches neces- 
sary to: 

(a) prove or disprove the discrimination alleged in ^he 
conplaint; or 

(b) make a determination of compliance or noncompliance 
in the compliance review. 

(11 pts) (2) The basic questions to be asked under each approach were 
identified. 

(22 pts) e. The data needs identified in the Plan were adequate and proper. 

(12 pts) (1) The Plan identified the data needed to resolve the issues 
covered in the complaint or review. 

(5 pts) (2) The Plan identified the source from which the data were to 
be secured. 

(6 pts) (3) The Plan indicated how the data were relevant to a resolu- 
tion of the issues. 
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(10 pt$) f* The Plan lUted persons to be interviewed who were likely to have 
Infonution relevant to detensining whether a violation had 
occurred, including the complainant. coiiplainant*s witnesses, 
recipient agents and beneficiaries, and any other relevant 
witnessess (e.g., students, parents, employees, likely to have 
information bearing on the complaint or compliance issues). 

(5 pt$) g. The Plan was reviewed and cleared properly by the investigator's 
supervisor and the regional attorney. 



n« IHVESTIGATIVE ACHVITIES 

F« Information Collection and Analysis 

ITEM REFERENCE 

8. The denial of access to information Investigation Procedures Hanual , 

crucial to the investigation was 11-2.14, 111-2.0 (October 1980) 

handled properly. 

(33 points - divide as indicated) 

Not all standards for this item are applicable to all cases. Points for 
standards that are not applicable are not included in the total points 
avai lable. 



STANDARDS 

(7 pts) a. The case file indicates that OCR was denied access to necessary 
recipient records or personnel. 

(6 pts) b. The recipient was given written notice of the legal authority 
governing OCR's right to access to the requested information 
and was given 10 days to comply with the request. 

(6 pts) c. The notice specified the information required and the manner in 
which it was to be submitted, and stated the reason why the 
data are necessary. (Subsequent notices should be equally 
specific). 

(7 pts) d. Negotiations were conducted to secure the requested information 
during the 1> day period and are documented in the file. 

(7 pts) e. If the recipient failed to comply witn the request during the 
negotiation period, the case was referred to headquarters 
accompanied by a memorandun recomnending the initiation of 
formal enforcement proceedings against the recipient. 
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REFERENCE 

9. Interviews were conducted properly Investigation Procedures Ma nual, 

and leads to ntit information were II-2.3 (October l^SO) 

pursued. 

(66 points - divide as indicated) Adams v. Califano, Part II, B, 10 

34 CFR 100.7(c) 

Not all standards for this iteoi are applicable to all cases. Points for 
standards that are not applicable are not included in the total points 
available. *^ 



STANDARDS 



(22 pts) The complainant was interviewed and the interview was docutnented 
properly. 

(3 pts) (1) The report of the interview includes case identification 
(nane and docket number), nairte and identification of the 
interviewee, date and location of the interview, a state- 
went of the required notifications, and nanie of the inter- 
viewers. The report should indicate whether the interview 
was conducted by telephone. 

(19 pts) (2) The interview summary contains the information pertinent 
to the Issues raised in the complaint. 

(22 pts) b. Recipient representatives and witnesses were interviewed and the 
Interviews were docunwnted properly. 

(3 pts) (1) The report of the interview includes the case identification 
(nan»e and docket number), name and identi f icatioi. of the 
interviewee, date and location of the interview, a statement 
of the required notificatiuns, and name of the interviewer. 
The report should indicate whether the interview was conducted 
by telephone. 

(19 pts) (2) The Interview sunwary contains the information pertinent 
to the issues raised in the coaplaint or covered in the 
compliance review. 

(22 pts) c. Leads to new or additional information obtained during the in- 
vei gation were pursued properly. 
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(7 pts) (1) The new or additional Information Is necessary to the resolu- 
tion of the Issues raised In the coaplaint or covered In 
the compliance review. 

(15 pts) (2) The new additional information was secured, analyzed and 

Incorporated into previously collected data and Information. 

6. Pre-Deteml nation Adnlnlstratl ve Closures 

ITEM REFERENCE 

10. The pre-deteml nation a(h«1n1strat1ve Investigation Procedures Hanual 
closure was handled properly. I 1-3.0 (octooer I98u) 

(66 points - divide as Indicated) 

Not all standards for this Item are applicable to all cases. Points for 
standards that are not applicable are not Included In the total points 
available. 



STANDARDS 



(66 pts) a. Administrative closure due to the complainant's refusal to co- 
operate met the following requlrenents: 

(13 pts) (1) the coaiplalnant(s) was contacted by telephone or In person to ob- 
tain the required Information; 

(13 pts) (2) the file contains a brief memorandum explaining the manner In 
which the Investigation was hindered by the complainant's 
fal lure to cooperate; 

(14 pts) (3) a certified letter was sent to the complainant, return receipt 
requested, which explained why the Information Is necessary and 
Informing him or her that refusal to submit the Information 
within 10 days would result In OCR's closing the case; 

(13 pts) (4) the letter to the complainant was reviewed and signed off by 

the appropriate division director and by the regional attorney: 

(13 pts) (5) If the complainant refused to furnish the Information or did 
not respond to the notice within 10 days, the coi^ilalnt was 
closed administratively and the complainant and recipient were 
notified. 

OR 
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(66 pts) b. 

(11 pts) 

(11 pts) 

(11 pts) 
(11 pts) 

(11 pts) 

(11 pts) 

(66 pts) c. 
(55 pts) 

(10 pts) 

(66 pts) d. 
(15 pts) 

(15 pts) 
(10 pts) 
(10 pts) 
(10 pts) 



/xi».n1strat1ve closure because the complainant » essential to the 
Investigation* could not be located met the following requlrernents: 

(1) the last OCR cownlcatlon to the cooplalnant was sent to the 
last known address, by certified letter, return receipt requested; 

(2) the case file Indicates OCR checked the co«vla<nant's address 
against telephone Information and directory sources; 

(3) OCR checked the U,S, Postal Service for any forwarding address; 

(4) OCR checked with the recipient for the last known address of 
the complainant, if OCR had permission to release the coo- 
p1a1nant*s n&me; 

(5) If there was more than one signatory to the conplaint, the 
case file indicates efforts were loade to locate each 
signatory prior to the complaint closure; and 

(6) the recipient was notified that the Investigation was closed 
administratively due to Inability to locate the cooplainant. 



OR 



Adnlnl strati ve closure due to the death of the complainant or 
injured party rset the following requireswnts: 

(1) the death of the person made It impossible to Investigate the 
allegations or the death of the person foreclosed the possibility 
of relief because the complaint involved potential relief 
solely for the complainant or the Injured party. 

(2) the recipient was notified that the Investigation was closed 
administratively due to the the death of the cocnplalnant or 
the Injured party. 

OR 

Adalnl strati ve ;losure for coisplalnt withdrawal sjet the following 
requirements: 

(1) OCR had not made an Initial determination of recipient compH. 
ance (I.e., Investigative Report had not been drafted and 
reviewed); 

(2) the complaint was not withdrawn as a result of a notification 
to the complainant of a partial or total adverse Mnding; 

(3) the complainant was not coerced or steered into withdrawing 
the coffplaint by either the recipient or OCR; 

(4) the complainant was infomed of his or her rights protecting 
against harassment and retaliation by the recipient; 

(5) the letter of withdrawal from the complainant contains all of 
the Information on OCR's Complaint withdrawal Form cr the case 
file contains an OCR Complaint Withdrawal Forts signed by the 
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coMplalnant* 

(6 pts) (6) the coiaplalnant and the recipient were notified that the In- 
vestigation was closed adalnlstratlvely due to the ccoplalnt 
withdrawal • 

Oft 

(66 pts) e. AdfilnlstratWe closure due to a pre-deteminatlon sett1e«ent 
■et the following requlreeients: 

(6 pts) (1) Issues were resolved to the satisfaction of cooplalnant; 

(30 pts) (2) the rededles met nlnlsul OCR compliance standards; and 

(30 pts) (3) the Issues did not Involve class allegations or have class 
Implications, or the resolution Included class refnedles. 

OR 

(66 pts) f. Administrative closure as a result of directions froa OCR 
headquarters was documented In the case file. 



H. Investlgati /e Report 
ITEM 

II. The Investigative Report was 
developed properly. 

(164 points • divide as Indicated) 

Not all standards for this Item are a| 
standards that are not applicable are 
available. 



REFERENCE 

Investigation Procedures Manual , 
Section I N2.32, 4.3 
(October 1980) 



Icable to all cases. Points for 
not Included In th« total points 



STAKDARDS 

(8 pts) a. The cotiplalnt or coapllance review Issues* background and chronology 
of events were developed properly In the Investigative Report. 

(3 pts) (1) All Issues were Identified and related specifically to the ap- 
plicable regulation. 

(2 pts) (2) The chronology of the coi^lalnt ran fro« the filing of the 
complaint to the date of the Investigative Report, Including 
contacts with recipient and complainant. In the case of a 
coffpl lance review, the chronology ran from the date of the 
on-site to the date of the Investigative Report » Including 
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(2 pts) 

(J Pt) 
(78 pts) b. 
(3 pts) 
(3 pts) 

(16 pts) 
(5 pts) 
(23 pt*; 
(23 pts) 
(5 pts) 
(78 pts) c. 
(19 pts) 

(19 pts) 



contacts with the recipient and witnesses. 

(3) The chrOMlogy of a conplalnt Included how, when and where the 
Injured party w:s allegedly dlscrlnlnated against by the recipient, 
a description of all events reUtlve to the allegations of 
(«1scr1«1nat1on, and docume'«tar> evidence referenced to Its 
location In the case file* w chronology of a coiRpUauce 
review Included a history of the recipient's compliance back- 
ground. Including a discussion of coaH}la1nts outstanding 

against the recipient, with docuaentary evidence referenced to 
Its location In the case file. 

(4) The applicable background Infonoatlon was accurate, properly 
analyzed and stated objectively. 

The Report provided an analysis of the Investigative findings of 
fact and supportive data and Infonoatlon. 

(1) Each Issue In the cofnplalnt or compliance review was analyzed 
and discussed Independently. 

(2) All documents and records were Identified and labeled cor- 
rectly, 1.e.» case name, docket number, description of docunent, 
number of pages, sources, or location of document, provider of 
document, date obtained and name of person receiving document. 

(3) The discussion of each Issue was referenced with a factual 
analysis of the pertinent supportive data and Information. 

(4) The Interrelationship of data and Information to each Issue 
was explained. 

(5) The analytical procedures employed were relevant and tech- 
nically sound. 

(6) Findings of fact w^re reached for each Issue and were sup- 
ported by the data a.id Information analysis. 

(7) The d1S|.jted and undisputed facts were discussed and resolved, 
to the extent possible. 

The Report conclusions were based on the Investigative findings of 
fact for each Issue. 

(1) The conclusions for each Issue were consistent with properly 
promulgated OCR policy, applicable court orders and theories 
of proof. 

(2) Ihe conclusions specifically demonstrated on each issue whether 
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discrimination occurred and were referenced to the specific 
citation under the regulations. 

(3 pts) (3) The conclusions were cross-referenced with the applicable anal- 
ysis section. 

(18 pts) (4) The rationale for each conclusion was « cc>ic1se, logically 
ordered sumury of the key findings of fact pertinent to the 
Issue. 

(19 pts) (5) Corrective actions were recommended for each violation, con- 
sistent with OCR policies, applicable court orders and the regula 
tlons. 



ITb. REFERENCE 

12. The cofflplalnant was notified Investigation Procedures Manual » 

of adverse findings and the ii-5.Q (October 1980) 
regional office followed up 

properly, If the complainant Adaws v. Cal Ifano , Part 11, B, 10 
refuted the findings. 

(33 points - divide as Indicated) 

Not all standards for this Itetn are applicable to all cases. Points for 
standards that are not applicable are not Included In the total points 
available. 



STANDARDS 

(17 pts) a. The corsplalnant was notified of adverse findings. 

(7 pts) (1) The case file Indicates that the conplalnant was advised of a 
partial or total adverse finding prior to the Issuance of the 
Letter of Findings. 

(3 pts) (2) The case file contains the evidence supporting the adverse 
findings. 

(7 pts) (3) {he cotnplalnant was given a reasonable opportunity to respond 
prior to the Issuance of the Letter of Findings. 

(16 pts) b. There was proper follow-up by the regional office. If the complainant 
refuted the adverse findings. 

(16 pts) (1) If there was follow-up: 

(7 pts) (a) The receipt of additional Information or data was acknow- 
ledged or additional witnesses were Interviewed, as 
appropriate. 
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0 pts) (b) The additional information was analyzed and incorporated 
into t>»e previous investigative findings. 

(2 pts) (c) The Investigative Report was updated to reflect the ad- 
ditional information and analyses. 

(16 pts) (2) If there was no follow-up. the reason is included in the 
file. 



I. Letters of Findings 
ITEM 



13. The Letters of Findings were 
proper. 

(164 points - divide as 
indicated) 

Not all standards for this itea are 
standzrds that ?-e not applicable ai 
available. 



REFERENCE 



Investigation Procedures Manual . 
^ecTionll-e. 1-6.31 
(October 1980) 

Adams v. Califano , Part II, 8. 11 

applicable to all cases. Points for 
'e not included .n the total points 



STANDARDS 

(82 pts) a. The Letter of Findings to the con^lainant was proper. 

(3 pts) (1) There was a stnment of OCR's jurisdictional authority. 

(64 pts) (2) There was a finding for each issue, supported by an explanation 
or analysis of the relevant information on w^ich the conclusions 
are based. 

(5 pts) (3) Each violation was referenced with a citatio'i to the applicable 
regulation. 

(2 pts) (4) There was a notification of the Freedom of information Act re- 
quirefients. 

(2 pts) (5) There was a notification that' upon request OCR wMl provide 
copies of all OCR correspondence to the recipient, subsequent 
to issuance of the Letter of Findings, pertaining to OCR's 
conclusions regarding the complaint. 

(2 pts) (6j There was a notification that the Letter of Findings is not in- 
tended nor should it be construed to cover any other issues 
regarding compliance with applicable statutes that may exist 
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and were not discussed, 

(4 pts) (7) The Lutter of Findings was reviewed and signed off by the 
supervisor, appropriate division director, and regional 
attorney prior to release and was signed by th3 Regional 
Director, 

(82 pts) b. The Letter of Findings to the recip'^ent was proper. 

(3 pts) (1) There was a statemnt of OCR's Jurisdictional authority. 

(€0 pts) (2) There was a iinding for each issue supported by an explanation 
or analysis of the relevant information on which the conclusions 
are based. 

(3 pts) (3) There ^re citations of the applicable regulations for each 
violation found. 

(3 pts) (4) There was an appropriate corrective action suggested for each 
violation found. 

(2 pts) (5) The guidelines and time frames for fashioning remedies for 
violations were stated. 

(1 pt) (6) There was an offer of technical assistance in developing a reiaedy. 

(2 pts) (7) An opportunity to negotiate a remedy relati/e to findings of 
noncotopliance was offered and an explanation of the procedures 
and tine fraoiss governing the process was given. 

(2 pts) (8) There was notification of the Freedom of Information Act require- 
icents. 

(2 pts) (9) There was a notification that the Letter of Findings Is not In* 
tended nor should it be construed to cover any other issues 
regarding compliance with applicable statutes that may exist 
and were not discussed. 

(4 pts) (10) The Letter of Findings was reviewed and signed off by the super- 
visor, appropriate division director and regional 
attorney prior to release and was signed by the Regional 
Di rector. 
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iI2i REFERENCE 

14. Post LOF rebuttals, explanations, and Investigation Procedu res Manual, 
appeals were handled properly. 11-7.1, 7.2 (October i9$d) 



(33 points . divide as indicated) 

Not an s 
standards 
available 



Not all standards for this item are applicable to all cases. Points for 
standards that are not applicable are not included in the total points 



STANDARDS 

(15 pts) a. OCR responded in writing wUhin 10 days to a complainant or re- 
cipient rebuttal of a Letter of Findings. 

(3 pts) b. OCR rebuttal response was signed off by the supervisor, a division 
director and the regional attorney. 

(15 pts) c. If OCR did not revise its original findings, the following criteria 
were met: 

(1) the complainant and recipient were given notification of their 
rights of appeal ; and 

(2) the recipient was notified that the original tine fratnes for 
negotiation were applicable. 



III. POST-INVESTIGATIVE 
J. Negotiation 

III!! REFERENCE 

15. Pra-nerotiation and negotia- Investigation Procedures Manual » 

tlon activities were proper. lII-i.2-l.S (October 19^0) 

(99 points - divide as indicated) Adams v. Califano , Part II, B, 12 

Not all standards for this item are applicable to all casses. Points for 

standards that are not applicable are not included in the total points 
available. 
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STANDARDS 

(25 pts) a. Pre -negotiation activities were proper and coiiplete. 

(10 pts) (1) The data or Information needed to fashion « remedy for each 
violation were conplled and are contained In the case file, 

(10 pts) (2) HInlMl acceptable remedies to correct each violation, the 

tine frames In which OCR expects remediation* and the reporting 
and monitoring procedures are stated In the file. 

(5 pts) (3) The recipient was contacted and the opportunity to negotiate 
remedies was restatedt 

(25 pts) b. Negotiation activities were conpleted. 

(2 pts) (1) The recipient agreed to negotiate a settlement relative to the 
findings of noncompliance. 

(13 pts) (2) Records of each negotiation session or activity were maintained 
and are contained In the case file. (Records Include reports 
of meetings, letters* or file memoranda of telephone negotiation 
sessions). 

(4 pts) (3) There Is a record In the case file that the complainant was 
advised of the status of the negotiation: applicable to the 
remedy being sought. 

(6 pts) (4) if the remedy was less than the complainant wanted, there Is 
evidence In the case file that the complainant was Informed. 

(49 pts) c. The decision to accept or reject the negotiated agreement was proper. 

(12 pts) (1) All violations were addressed In the agreement. 

(11 pts) (2) The remedy for each violation met minimally acceptable legal 
requi rements. 

(6 pts) (3) The time frames In which OCR expects remediation were stated. 

(G pts) (4) OCR procedures to monitor Implementation of the remedy were 
stipulated. 

(6 pts) (5) The agreement contj^lns notification to the recipient that 

failure to Implement the agreed t^on plan within the established 
time frames Is a violation, unless a revision has been accepted 
by OCR. 

(4 pts) (6) The negotiated agreement was signed by the chief executive 
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Officer for the recipient and approved by the Regional Director 
with the concurrence o' the regional attorney, and a copy of 
the signed agreement is in the file. (Acceptance may be in the 
form of a letter or formal agreement signed by the recipient). 

{4 pts) (7) The complainant was informed that corrective action wat taken, 
if applicable. 



K. Enforcement 




ITEM 


REFERENCE 


16. OCR enforcement activities were 
proper. 


Investigation Procedures Manual. 
Ul't.t {October i98d) 


(66 points " divide as indicated) 


Adams v. Califano. Part II, B, 13 
34 CFR 100.8 


Not all standards for this item are applicable to all cases. Points for 
standards that are not applicable are not included in the total points 
available. 



STANDARDS 

(33 pts) a. Correct enforcement actions were taken. 

(4 pts) (1) The recipii»nt was notified in writing of OCR's intent to 
pursue enforcement. 

(13 pts) (2) The case file established that OCR made reasonable efforts to 
achieve voluntary compliance within the applicable time frames. 

(12 pts) (3) The transmittal memorandum recommending enforcement detailed 
the attempts to achieve voluntary compliance and includes an 
explanation of those points on which OCR and the recipient do 
not agree. 

(4 pts) (4) The enforcement memorandum with copies of the LOF, th« Investi- 
gative Report, all supporting documentation and data, and any 
correspondence with the recipient was forwtrded to headquarters. 

(33 pts) b. The enforcement memorandum contained the following elements: 

(5 pts) (1) the legal authorities under which OCR conducted the investiga- 
tion and the violations found in the complaint. 
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(4 pts) (2) a chronology of events of the investigation, i.e., date of the 
on-site and related investigative activities* date of the 
letter of Findings* dates of submittals of response or rebuttal 
materials fron the recipient* and dates of OCR's attempts to 
secure voluntary compliance; 

(4 pts) (3) an evaluation of the evidence that supports each allegation; 

(4 pts) (4) other relevant data not included in the Investigative Report or 
letters of Findings; 

(4 pts) (5) descriptions of OCR's efforts to obtain voluntary compliance; 

(4 pts) (6) description of the legal theories, case precedents* regulations. 

guidelines, etc., that support the arguments, given the avail- 
able evidence; 

{4 pts) (7) statement of the rationale for enforcement; and 
(4 pts) (8) draft Notice of Opportunity for Hearing* 
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Awthtrity CO IiwtltlfACt 




a 



3 «• 



Th« caaoUCtt allifti chac a ptnon'l or growP'i rlfnci K4vt »Mfl vtoUcM. 

T>t cswKtnc laoltculy or iPtcirfciP/ 4lkl CO co iMk con-vctlofl of ch« «<ot4tlon. 

1H caaplairt concalni tht fOMoiring dMnti: 



tM AMt Hid Mtfrtll of UW C»PUln4flC, 



2 (2) i 9t4^ral teurlptfan ar 1tftnclftC4Clen (but nee «fCtll4r11]r by fi«M) of Ut swnon or ^rouo «n»g««1/ 
(njuri4 ftjr tJ»« 4lKrl«iiut1cn «#ttrt luch ptnon jr froup tftfftn fr» t»« p4ny fUfng tM cvoUint, 

«5 (3) Um mm Hid adtfrtii of Um arfKcad rteipitnt or othtr fnfomicion lufffcttfic to (tftftctfy ch« 
r»stp««tt: in* 

^ (4) 4 MfcHKlM or ilt«iod dtscrtatiwicton In Uifficiwic <it<(l to Itc OCX Imh wwc wcfoni 
CTAAiptrM AM Mlitn tlity occurrM. 

^ T1i« camltfnc MS tn wHctnf uid hoi itfiiod. 
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2. Ikt MttrvlMtiM tf jvrl^lctl* 



jKwt f CilifiK . r«rt 11. Id) 



Vfe. tkt c««Utn «•! •itAU 110 <«yi tf tkt tin nex 9f XM tfUcrtaliutiM. or un ttfUMl Oirtctor 

••lv«« m in Uy flllnf r<»i1r w i t ftr fMtf C4us«. 

^ C* «11«tM Clicrtatmcsnr «ctl in prBlilkU«4 »r w «r« «1UU tM lUtad ctwrift <rM of Vm foHowlis 
•uMMttoi. 

(1) TUlo n. • 

(2) Tttio 12. 

(3) 3«CtlM (04. 

(4) A«« Clicrlsliutloii Act. or 

(5) 7>0 tMr9«f)Cy SOiool Al< Act (TUlo Ylt of UtO ToMfltir? inO UcOKirj toucitioft Act. <t «MWlt4; 



row 



J. Ttm ootvndMtlo* of riclvlOBt lt4UI 
«U profMr, 



» C*1lf4»o . 9in 11. A, 7 



«. rtClt<«tt mtm r«etl»oi Moral flMKU) uKnuco V>0> * rvclflont <t t)M tiM of Um «nt^o4 
tloUtlOA. 

/O (1) Dit onwtt of f^MitH 2& Uo fwKlm toiffet (»rtr<") U «"<1cito< 1» tho flU. omi 
U) Tlw fllo r«fcn>fc«i tM iMTCo Mod for •*tol*lnf tho fwtfln) loforMClco. 



ooyoAS o«iM«T Hid 
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XHB aataa 



, • (I) tiH uu If r«ui^ if ua csivUin: 



U) OCt't lUmwy i«ri«icti*« rrv t»« cai^Uitt: 



. (f) • anlflculM tf M»»ey Acs r%m\rmm\,u 

*' oJllSiu.^*^'"^ •■»«nl|4t»»« tlflnt N IIMttf cmllid »r « or policy Itswi. If 

I Th« lttt«r t» fr«« of frmtlcAt tptninf orTors. 



OCl'i rocoin of « ca^UiNt or pUiMd Uctii^^^ij^ nH^T^ ^t^ »iQl 

CaiVllMCO r«vli» CaMUlM «ll of tM j.jj. t-J..4 ,QClM?r iftO) 



(I) UU of mumc rwlDtt 

^ Jn5??I!l«*I5?Sr cm«/<i«i 1. tHiWUlM or of tM lis-m U »« ct*tf*J u w,. 

Affile (3) ttt WHS for U* Allots 4Hcrt.lMti«n (..|., roci, MCImmI orlllfl. ote..) cmli>.« 1« UK -^tl^i.c 

(4) Oa't tutmr? j»iMteti»o kM Mt)«ncy u CMiict XM rrf\m or imtiMtiM: 

(I) tto 4Hr«>lMt« tlatfront for do rortaa or 1«vo«t<|«tfo«» 1ficlti«lNf tfto UXm tf o*-|)««. 
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I f Dtt 1«tt«r is frM tf fr«Mt<(UT «^ t»«ni«1 trron 



not 



OTKD Mtxa OOStC COVUIKTS 
«* (1) IT! Of tAt «n«««tfOfu Md« fa tte OCX caMlilirc mr% fr«]utfad in etfttr ifaney's firrtittgttion^ 
(Z) finifn«s MT* Md* OA ««cft of Ummo tlloiattoRS; and 

(3) r««<itt tKvrt4 ml m\n\mm OCt xundardi; or 

(4) If Mjr of t)i« akOTt Mro (lofUient. OOI Invtrtljatod tfto tolirtAt illcfattons. 

•^t* Copfoi of tti« naoUInt fllod wlu Ch« Qtii«r i^wj and Uut t^tncr's nporc or Itttor «f flndlnci ar« tncludrs 
ta Uio cai« flit. 



OCX Motlflod tfto otAtr >9«^ ttut U ius rtcolTOd caaolafnt ind inttn^s to tirr^stifiti. 
I* OCX coer^lMtod Its iBTtttffatlon ard Issuanct tf flndlAfi with thtt tftncy to tAo txutfx. posslb't. 
c OCX cfftrtd to ttc)i«n90 f«mt<94tor7 InforaitlMi iHtli t)ut tftnc/. and 
<• OCX notiftrtf UMt Htncy if our flodfn^ mi, 'iiul dlsPOfitior of tht e4so. 



moiM rtDouL itnunoR amikst xictpttxr au cau: 

«. Tho e4M fllo <d««ftifftf Uo fodorat CMrt wiu »*<cA cr >{At i«t fUo^. 

U Qm of tM co»oiatBt filid wItJi tM court «•! locvrod *wi Judod i« tM cai« flit. 

C Cirroct dttAmfMtlOA Ml M<* «Jift!i»r all irtuos OCi'i eaipl'iMt win eovortd In tA« court sutt. 

4. »trt muu won crvtrte ty Urn cogrc suit. Ut aattor «u nfir-«d to DOJ tHrowfd 
«. 'i«pla(Am tm r«e1»<oitt mti flvo* • ittan notfco of rtm rtftrr^}, 
f* If nforra] Is lectptad k) D(U em ws cloud. 

f. tf t«*«ftlMtloii m* dolofatod ^ck to »r 0O;» iirMitl«4tiv« ngort and tttOftnet ««i suunttrj to DOJ 
ctrufii Oli? ixtiilft n d«/s of tJM ioToiatioo. 

k« .<«t« issMS not C9»tf«d 1/ (D* nit mrt l>»Tsti«at«< br OCJL 
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OOJ NOr imrOino 

*. Thf CIS* f«lt eoftt«tn$ f C9P7 of uit rMtrit court ontr. 

2^?*;^:^ ''"^^ «CU corr«tl, If ,n .„^, I. OCX CT.,UUz ,r. 

C. J;;««M««<^ 4« 4 l«t.r Of ff«»t«fl ^, wvr, 411 |„«, vtrt /vol C,,.rt1 'o tf.. • 

OipUint iM court Orttr. «Ad « <pift 1ti:tr noilf/i«, oflj gf citli". 
•. Oa ProcMdra wttti tAt fRv«xtlt«tlen. 
f. At tM concision of tho ifttttHiMiiatt. 

(1) lOft ^r, irvMna. Mdrtssw to C!*yUl«int i« r^-pl^t, i« „,t to CU* fcr e'.ir„K,. 4»a 

:«"j;t1o"cJL^:;Sn%1??."^^?r ''^'^ - ^' ^^^rr.^r^ 

OOJ JtOT IJfVOL/JO 
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9. m-timmtxTin mmmMTin asswu 
J2S 



7, >• pf>-<mtttffatlTi MKliitnrlt'vt 



li^ U ? (3) If tM cwplitiunt fin«< « rwpoM wlWB W ««yt tf Ot trUIMl fac3?3ltu oot'c«. 
ll ««»lifni« t«s (««t a c»fX»fH« Utttr, nnim rtwfpt ^itK, inifcjelnf CO I ^tinnt la 

ffw «ntt«i «etfe« of tM cloi«rt. 
J^S' k. Tb« ••iMStric^M t\9t4rt f9r ao Jiir1j4ietios m WW or •or* of tM fallftrtn? <^jfMff«flt» 

•J^' i2} tM iJ1*j«<J «ier1«lMt3fy icti an not p-jM6ft*i »y orwiwin tM lutta wtri^t irtis of (Xn 
^ ftitterici*!. 

•l^ (3) tM fntsittftfM lUMd in £M cOTClainc is m: a rKlPftftt of f«a«r4! flMKial asx(<xa/K« wK«r Ca 
•KtMriC/. 

c. T»»« »«i1ni|tr»ilT» cletix^ to tM caolafnt noc btt^l ct«Iy wc CM fan^rifs iwirwinCJ 
/r 0) »• c»gtatirt ««s iiet ftIM wiyiln tIC of tM latt Kt of <men«lnaiiM. ana 
/0U> Miioiul Director 4W »*J»t lh« ItO «*/ flltof ttamefon. 
*. TlH «iinl«ratl»« elMwrt for a patartly *ffYtl«i ca^lafnt att MIffif«f nandaris. 
^^(1) tM cawlal*. iII«?at*tM tf^J <»t iiuerlbt i ^fK-taloaMry s)tu«t1«a arahlblttfl ta«. ar 
^5* (J) tM cauotalin all«^at1»f« «ar« MUtod by cartnt JuSICfal or teoanMitta} e«ei»*cni. 
a. T)>« *«*li»ittratlM ciMuro «i» to tM IStwtS Ulm CTnrttf wMtr wv-sofftj Iftljation act t«« f9no«»«^ 

(1) Ow4r»«nt «f J«m!c« accnttf tM nfarral of tM cmlaint agiinn i r«clf1t« f«voW«i m 
llttfacioa* 

f. I)!* ^^IMs^ncfT* e}etbr« «ut ta rttalutlQn t^'•«w1^t Carly CoMlafnt tatotvtfen mc 'Jik fonovtnq 
r«fufr«c»ts: 
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m-imsnc&Tivi isiczxiSTurm closuizs 



oi^ 7. rtk% prt*lsv«ttisttlTt AdttlolttrttlT* clo«ur« of tU eoiq)l&iat vu 
luc4ltd properly* 

f . Ttit adslnlttrttlT* elotar* 4u« to rttolotlon tinmgb E«rly 
Craplalnt lUtolotloo a«t th« foUovliif rt^ulrcMsttt 

^ (I) lilt edspUlot vu MtBAblc to ECl. 

• • CovplAlot 414 mot coat«la cl«st •llcfttlosi er li^catlotu. 

b. Covpialot 4id Bot lttcltU« Umt lo vhleli tkt fit^ttrtsBat 
has raspcodctf Imttlfstl'.^ actlTltflM wXms TtgiM «•« 
glToa tppreral by ^Md^omtn m ^ocM«m£«4 la fU«. 

^ (2> The c«tc flU contala* • eoaUct leg vldck sveette all 
eoQttctt vlth tb« coayUlBut cod redflaft 4«rli« Xa. 

-J^ <3> Lof Indlc/tti th«t r«clpl«t «u eoQt«ct«d »y OCIt m;c«r 
rtetlpt of th« mvftcy ict CbMmt fbrm tlgn^ cte 
coaplftlacatt . a 



(5> ICR vat co^tUttd ultMo 25 calradAr <*7« mt CM«lrt of tb« 
coapltt* coapUlot or tha f U« docomts tUt na aztmloo 
of up to 10 4«7s WM «raat*4 ky tU ragioBaX 41z«etor. 

4'6> If 5CX WM K«ce«ttfvl» tW cm fU* -Mtalst: 

^ V. tlthar M oat OnpUUt Wltb4r««ml For* aiSMd \y thm 
% ^ coaplaliuttt or • latter of coivUlat vttbir4v«l algaad 
O by tha eaapUlaaat «tileh prarKat all af tlKi la£oxmtloo 
laelodad oa tha yorvt 
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o2S^t' ^« ••i1*«mr*Sl»« cloture iJ« :o (mItCtfaclM tm] cIosm** imuv«r HtACT CAt fononin^ r«qvtr««ntt 
^ (1) »• ovmr ifVKr ftit Ml rtvl»t4 &y (((« CCS, tporoorltca OtftSloA Director *f< laqal jsiff. 
^ (2) otMr '1«AC7 UM findings en ttcA a1I«9acien of tn« C30la>nc fil«4 wiu> XS. 
7 (3) v« r«M4its MOtrtc ml •tntMM OCX t:ind4r«t. and 

V (') C90l«s of tM COBolalnc flttd iHC» Ch« e:h«r a^anc/ and IMC Htncy't rtoort or 1tc:«r of flndlrvsrirt 
(ncluOM fn ctt« caM f1I». 

lOilntfCraClvt Cleturi tfu* O C<'«D«f«rrinq caS4 CO anoChtr Rtqton est (At 'Ol lowing rr3utrw»*nct. 

J n i.^ ) Ut« i-vci^un li loutad in anosAtr rt^ion. 

i^^^Ji'^'^ / (2) eoapI/'liUAt ti in HOleytt of OCX or a rilatlMt of in laeioytt in ct>« rtftonal offiM. or 

\^ (3) iwr«st1|aci*« «ert li *«trg tfon« »7 o«k rtfional ifftc* for anochvr («.«., Uckloq lUiuJlcni). 

j*ilnUsrisi»t elosurt dua to coBplatnc «(cWr«««I prior to Uw itart of Vtm lmr»it1ja\.iM e«t cm 
follovln^ n^gtrmnci. 

(1) :a« IkCtar of witMrawsl frw Cfl« complainant contains all of XM Infomacton en OCI't canplainc 
vltMriMl fora; or 

(2) Cast fflv contains in X8 coRplalnt wUMr<va1 fom tipiM 67 CM co«9Uin4AC. 

f?.^ J. ^ .£r*:i»t cloiir* at a rtiuls of 4ir«c:l8ni irtm OCX waMuarrtn ate sh« following rwQjtnMnc 

(1) prior to doling, Ch« rvjional offtei had a ^ris^in r«8rt of sho l«itr\jcT1c«« «o dost. 

%^5^ *. TTi* <dninlicnct«t cloiurt 6«c«ust sho coBOlainanc, tttcncial to sf* Invtisijicion. cinn<.: be locittd ate «r 
/-^ ^/ foUowm^ rrqwtriBtnsi 

^7 ^ C^) ^''^ 0C» conKJifcacion :o :n« cwp'afiwn: m^c to iht kflowo adarttt 67 ctrtifiK ttcttr. 
ri: urn -KOist rt^icid. 

^ ^ ^ ^2) C'M Indica:*! CilKtM tJi« CairfllatnanS'l r^drut H'InSt SftO Ctltphon* 1rfOr»H10n 4M 
llr^ctory tovretl. 

(> 2 ^ ca«ekad ..nt ti.l. ^i:a1 Svrrica for any fi^nii->9 addntt, 

^ «i»«c»to littft :n« rieipltflt for \<t^ uw knowi addrm of ch« co"plnn*n:. If oa Hid 9«niis<ion co 
^■^ ' riitan :f>« C3«slalnm'i oaw. 

^ L A^M^*^ "^"^ ''^^ mnitoTf to tA« catplilfit. ctt« cast flK ndicacts «fftfrt« x rt «idt ca tocitt .uh 
ll9n*"«7 P'lor to cloiurt. 

-,-.1. 7>« i*lnlitri:lrt clpluri dui :a tM conelilninc's nfutal to cooMrict sh« followln? i^uirvntfitt 

i (1) tM cOBpIainant ^tl coniiettd by ulta#icn« dr Jn ptnon to ootiln Ox nquiria tBferBicion. 

^ (2) Wt flit consalnl 1 britf ■«» uPlalnIn? how ch« invt >:i9«tlon l> hlndtrtd by th« ]ack of cooptrutci 
Uit CQBplllniAl^S^ 

(3) 1 Cirtif1«l ?tct«r **l itn: to ch« cotplalninc, rttirt) r«ais: '^«o««d, wiIcA txpUlntC wfty c«»« 
lnfcr««:ion I1 ntCaiiary and Infomin? hta or H«r tAa: refusal to tuMU Sht )nfor«4tlon vUntn 10 dar 
■IT I rnulc (n 001 I clotfnf ch« cu«. 

C (*) |«t-«r W »t Cl»pJHnM: MS rrrlMd U)C llfnr: eff by «>« iPCroorllSt 01 lion 0<rtc:3r ind y»* 

CxOtA. 

(5) if coao'iliUAv rtfgiad to f«pnllh tfw infanitfon or d'd ms riiportf so XM wsict wUHM tO dayl »t 
cwplalt ««i eloiad ia«nlftr%:i»ily *m Wx coipUln^ns ind r»ciPHflt i«rt oosifltd. ind 
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C Il-«Ct1|4t1«« P\l» 

JI2 



I, rim fiH*stt««tiv« pliA ie«n(ifits twi 



3*c;*on (Octcetr t9Mr 



^ / *. a« iirntifACivt p1*n tneludts Mitaneil t«cifr«uni sn ea*I«iw«t and ncfPitnt irKludlftj 

i (t) • e*r»ii»lot3r of tht c«m frm tM antfM injury to tht d^.t of t>t« tn^tKijitlvt ?I»n. (nclgdinc 
csAtacts With ca*plii»^c tna nciritflt. 

^/Z?- #4 (J) rtlcvm &«c»fro«n« «4tl on tM CWtollfflint, 
V (3) rtltTMC 6ici9r«*»d <UH On U« rtelpltftt. fnciydlnj Inforvitlon 'roa CO flt^j. ina 

V ''^•TWt va <vi1)tott ££0 or tnrollnint juo-^j dici tflforws.on fr* oca ft1«. 



S*<;ion (Oc^ocir i^^j 



SltIS*JJ'5iJiuc?ol!? "^'^ *^ '^'^ eowiiifuftt ■M.g.s ei«:#d injury. f« »ioJmon of 
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AIT ttt««t art i<tnttf1«d or 
Cr*ntli:M pnp^rly trm 



UctJoA (dc;ootr 1930) * 



JO 4. All alTi9«eionl i^rt trtAtlaUd fnto tsSMt rtlitlnt so i vtolitlort of !«■ untftr 00 JurUdlctlon or ta th« 
Cttt of a ca»»M*JKt r*«Hw, all fttim la fiiTat:ff4t«l gnd«r OCX j i«r1»tft«t8«il aaUMrlty art i««itfftt4 

S 9, Atl tisuu ap« -^ftrtnccd u tM spKfffc tppltublt r«fu1«:t«n ctta:toft. 



11. Th* fnv«tt1c«t)vt 9liii fdtfttlfttt 

appro^rtit* amljrttcil ippro«<ft«t to bt 
utM CO Mdrttt all Ittutl <nY0l*«i3 
tn CM coHoIalae or caiffliinci rtvitw. 



(at; 



li'i.ii (Octactr i9&0) 



/6 A> Th« ftsut aMijnfs Indlcittt tlM approacAts ft«citsaf7 co< 

(1) pMYi or dlfprovt Oi« dfserislMtfOR a1l«9ri tn uit coRplafnc or 
U) Mki a teetn(naclon of e»j>lf*nci or noncMPl tanct In cm cvPUanci rnirt. 
9 1^ T>>« batfc qvcttfOfft co b« atU4 undtr tic^ ap«r4*c}) ar« UtRClftud. 



12. Ta« data n*«ds fdvfrttfltd it plan 



I i. 1,262 (OctM«r ISIO) 



a. TlM plaa rtfp^lacts th« d^ti M«l«d u r«t«lvt XM 1ttw*s eovtrad fit tht eaapiatnt or rr>1tw. 
^ k. TlM plan M«fl:{f{«s UH i£«rets frvi i«<eA Ut« <4U «rt to k« tcstn^. 
O c Hit piM tmiutu tmm Utt <4a art rtltrtnt CO a rtMlvtlon tf U« ItSutt. 
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C/0) 



WXXlKt 



IfM ktn«f1c*|M«s, |n« Mr 



U-1.4 (OctM«r I5MJ 



c/6 ^ 



Oa/OU Ott«^r 1910 
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r« InfomattM Co)l«ctfon Mlnit 



ITCH 



n»« 4«f»UI of «ccsii ta f«fort«tioo 
eniei«t to tim (nvtittgitfon mi 



II-M^, Hl'i.j (uCtoOtr 



<^ 4. 7)M CU4 fflo Iniicnu ciut OO mt ^iti «cctii u mmatury r*cip<«it r«cor«s <9* ytrtcwxi. 
y k. ITm rKfpfant «is flvtn i^-mtn netfct »f Um MUwrlty tavvmlnf OCl'i rljnt w to th« r«outstK 

y c. T>»« Aottci tpactftid tht iBfo^'itlo* rt^lrwj md uit Mmtr !« witcn (t t«i to t« luMfttM. ii* ititti th« 
rvaoA W17 th« ^tl 19 n9C»iury. {SufiMqvcnt n*t1c«« lirawld &« •qw^M/ lpt«ifK}. 

Nr)0tflt1ofl9 i«r« conductttf to MCurt tM reqwtftotf Infomitfon <ur1nf CM 10 d«y ptrlo« ind 4rt doctjptntM 1r 



V'. 



tf tAt ftcipfMt flllod to eonoty «rtt>i tht r«qvtst <turlnt rht (»tgotl4tJOii ptr<od, tM CIS* •*! rtf**^ to t^1 
Otoutr issist<nt Sterttinr, ikIP. KCOB^fad &r < ««ttr4m}w rtC M i n ii a inj ttw 1fifti4tion of for-Ml »flfore«ft« 



«rag?cc£ 



froMrljr th« tnttnrivw ««l 



II-2,J (Octootr 



Idma < C4Mfi>w . Nrt II, I, 10 



8 %» ^ n»n of ffltirriM iiteludts cim 1tftntifle«t1oftrMi« titd Idwtttfteasion of u>t tAttnri*M«, <4t*. 
tiM IM locitlo" * tM irttorvfM, 4 ttitOMirt of UM rwnilred Mt1flC4tlofli .^IQnr of tht ffltcnr*t««n» iM 
wi»»iiilM»~i Ba. jf ihi \%\%w^\m TiM rtftrt UmmU Intflcif If tM tutirrttv t«l ccMuctM By tcltOfton 

•^•^ b, 71m m»mM \\ms,Tj canutos tht lift^ttM ptrtlMiit M tht Iiiuki rtlstC \n tM cobpIiIkc. 

£ c» "0*9 ntorc •f Vtt fnt«nr1«v ti frf tf iptMlaf v4 griMttcit trrort. 



OCX/CAS Octttar 19*0 
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J2S21 



mmn «KtfMntjtf oroparly. Q^S^ 



A4IB1 » CmfWJ, Mrt II, I, 10 



9m^m**^^^m^^ iinniiw. Dw rtptrt 1J1M14 in<ic«t« If XM Intirviw mi eoA4uctM ly t«lipnoA«. 

^Si* (nttnnfif Simnr cmuIiu isfBrmtlan pvtlMut ti fiiuts rifi«g In tkt canpUfitt or covcrM In u>« 

eiiilljnc« nviM. 



J2E 



»m>rwct 



CMtft to MM or M41t10Ml 
1nf^3rMt10M ofitJlRM during Vm iMvnri^arieu 
I mrt punuoo propirly. ^j^^) 



AttMK » C^ltfiiw . Ptrt II. I. 10 



Jo ^ T)M «tw or «tftf(tton«) iRfomatfon li MciiMnr to tho rtMlutlen of tM (iiwts raised In ttM eatsiamc or 
c»vtn« IM Uo cfiM«iiwci rtvioH. 

IC^ Tht mm H4HiW4] infomitloo mi SMarotf^ amI/M m4 focorpartcM ino pr«v(oui1jr colloctoo uu iM 
firfomttfOA. 



■i^y«»«>-if ^ nni . I f r i ll iii m i um, h n i 



IIU in II/IIULIH twiiM 



I mi T - W| i >> t o T oohiiiii 

«g f>» .> t> Wirt 



■ y muttnw n ifm if ipuin on ai—i.m imii. 



OCl/OAC 0«u^r 1)10 
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*tmv<z 



) 



If. Meortft. UCiMnti, 4M ififom«tlorf 

f1 UM C»i9Ulilt or e«Ql1«ACt rtTtOw. 



T ClHfino, Pjrt II, I, IQ 



«• Udi <4ci tf infcmttlon itm coUtcrad ts rtlrraxt t* 4*t«r*l«1fif tht neledflt't coapffiiK* «itit th9 
r«fuUt1«A( ««rl«f«l MUwrltltt fftvtmifif tM iMMS uMtr I»r«xt(i>4t10i»» 

•^O k. r« tM Mttflt pndfeU, tadi <4U lnfam«cio« itw corroborttts. tiAstMtKttt. eliriflti or rtuut « nstcion 
or tuCMTtt of vm nciUvn, i «itJiM>. or tti* mpUliufit* 

Jo z» To Wio «it«rc pOitlbU. Oocimiu aiK ro c oi e prvrlte lur4 rrtdanc* fuffieiont to rvuWO contrMietdry 
iKfomitiMt uMOvtrod Airtnf CA* ti*vtni|«ttM. 

All docjwiti kK rtcordt IdtntlfJid Md ItMlod eorrtct!/, t>t., eiui docttc «i«6tr, 4«tcrtptton of 

doc«nt. niflOtr of PI9«>. lOwxw or location of tfocuwnt. provttftr of docwinc. 04Ci o6t4f»« ind of 
lR««ltt9<tor rtctlvfng docwt/it. 



h^otOfT«n«t1on A«fn1Str«tlv« CloturtS 
ITCH 



20* Tht pr*-dicirs1 nation ttntlvi 
closure of CM eoKOUint «•> hajtolod 
prowrljf. (^S") 



jfl z r- <nJU^ 



[nTtttlMtfow Prpctrgurt« wi>nu4i . Section 
(l-i.ij (Octootr libO) 



Adi*i Y C4Hf4no . Pirt n. I. Kb) 



4. T1i« AAfntStratlvt elOS^ <uo tS UM OvpUlun't rtfvul to cmptnca Mt Uw fblloulng rvqufrvtnts 

tM eoapUlriMt'w^s ContMtad by UltoMnt or l* ptrua to obtain Um rt^IrM tnforMtfon, 

^ (2) CM ftU eoftulnl a brltf MMraJidui OMI'ImI*! U» :UA*«r U UiCJi th« 1iv«ttt1f<tfo« is Iitnd4r«>d 0/ Cht 
coBplalnant'i fallwrt to cooptratti 

^ (3) a etrttflotf lottor mi sont ta tM coKPlalMnt. r«tum rocolot ffoutstto. wkfci tioUins wt/ cnt 

iRforvatlOA (I n«c«tur7 and InfOralnt or kw tlut rtfuaai U av^tt tM lnfOnMt1o« «iC)itn 10 «/« 
will rtfult 1* OCZ'i elotinf tM uao; 

«^ (<) tM lottor to tM eoBPia'Miit mi rrrlMtf antf tfgnod off by tM ipproprijtt Owision Oirtc:or ano cnt 
aCXA. 

KVi If cwlitMitt rrf((M« ta fumtUi tM ftrfimatieii or did Mt rttpono . tM notiet «1tMn 10 «ays. Cfi« 
coiplatnt HU eloiotf adBinlttntivt); aM tM cawialnant and roctptonc .»rt nottftto. and 
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S*"^ (1) tM iMt OQ COMMtcniM Ce tilt COi»I«lRWt Htt MAC tO CM lift « 

(2) tM UM fOt IfMIUttS Oa a^tt CM mUlMAC't Mdr«tt aftlUSC CM CfltyMMM UfenMdW 
ciracufy Mwrxtt; 



/T eloign kMMM tkt »itll1»MC. MMRtlll t« tk« (RrttCtfaClM. UMVI K I«C*C«tf att UM, 

(3) 00 CfttciM CM 0«). NtUi S«nrlc« for m/ ferntrdlnf iMrtft, 

"^l^W OCJ et^9CXM4 ^rtC^ CM rKtpttfIt fer tM lUt bMM MAntt tf tM OMfll.Mlt. If oat Mrf p*f«,StlM CO 
, "•IMM cm Ca»il«IMNC*t <MM, «M "••"^ 

iir;T^rrKnrt."s.''c.sr.rri;«"L;,!* "'* """" — " 

V 5 ."«) JM rteitim i«« MKfias tint t>j inuti(4ti« «> dox MHnUtntiMb «m to iiumlit? to iKito 

c tM MBUlatraclH clMiir« U cm 4mcD of tM raPlainMC v l«J«ro< pariy i«t cM following nquiro««ct 

^ (/^ (I) tM «MCii tf tM p9non M««'it tiipesstlU t« Iw.'Imco tM iMtsictwi. 

C /0(i) CM ttuh tf CM HTUM fortclOliri CM JCtlUlHcy of riMof MuvU CM cwwUitt IfrroltM goctnclil 
rillif 10I17 for CM c<«pla(iuftc. 

S S'il) tM rrrtMtitt MS MClfl«d cMc tM f*f«Rif4c4o<i «•$ c1«i«d MaliiUtratt*i1r to tM utin of tho 

COMlAIMIlt or M^7> 
C. TM MilnUCracUt clOSikr« Ur cOMlaliiC vltMrMl MC CM foHowtni rtqulrMfitx: 

52fJ!3»'^"*V?^!J*""^ <«t«miMclw> of '*elPl«nc c-pItaMt (i..., imott!|aciTO Moon Ms «oc 
i *** -itMraw u • mule 1 nocificaden to CM coivlatMiit of i partial or tecat 

(3) CM CMlalMiit Mct HOC CM^tM •!> ttmt ins «1tMr»*ln| tM wlalftt by oitMr tM rwtplMc «f OCX. 
^ 15!/?!?]*''^' of Mfc or Mr rtfhu pnrt«:!ft« afalMC MraS«Mfic vtd ncaHacion by tht 



2u 



. (i) < M » o tih l.i m MM I i ll 



r 

(TJ ^ Itttir tf »lcWra»al trot tM eo^lafiia« cMicalits all of CM lft/gr«aci«A on OOt'l cotpiamc «iCMrS«al 
fom or CM caM fUo CdncalnS ui OCJ coiplafiit wicMrMi for* s'snM by ^aivlaiMnc. 

H!! IfSl'Il**^*^ tM riClplortt Mft iiotlfiad tMc tM (nrtftlficiOA ms cMod *a«<«iicrac**tW co 
IM ooapiam tficMrAMal. 

TM oMinittraci** clotin *m U A »rt-Mctf»t(UCfo« i«cc*«MftC mt tM forowlm r«qiiir^cs. 
t»iM« w ni«i»t« t« tM MtlifKtto* tf ewwlalMiic; 
JS' ti U) tM rm^Hut Mt alRlMl OQ cOMUmU sttManUt Vid 

2^'^ *** '^w* allotacloM or iM»t clui lMltciciOf>s. er 

^ 7 (4) tM rtsoluttOA tneluM da&i rv^itf. 

.^5"f. IM ««iiRtttract*« cltturt u a rtt«lt tf 4ir>tetion frem OOl M*4ou*rttn i«c CM foMo«lA« rtcuir^nc 
//, (1) >nor u clMlfti, CM ttrtoMl offict IM4 a wHCt«fi record tf tM <ii|cruci1o>it t« cl«a. 
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US 



TT-i.i rC< 



TCct 



c/>e 



S 4. AU Iiimi «r4 Uintlfltd And rtliM iptc1fte«n« to tM 4»«Mci*U rvfylition, 

f b« T)i« cVoA«Ioi]r of c«cl«tnt roRi frm t^wi ftlinf cf ctxfUUtt to XM <4tt Of Utt trNtit1|4t(vt rioerc. 

tnclw«tni e«<it«ctl »1tn ''•Cfptvn «nd coaoUlfUJit. In tN C4lt tf 4 CO«oI1«ac» rrvttw< tM ehron«:of]r fn 

d<.ti of C2>« ei^lIU t0 CM <4t» Of C}t« IfMfltlfltfv^ ftfOrx, 1«clw«tnf cmCjCCI «1tA CM rvclpltnt »nd 
W<tAttUI. , 

S TM dronolety of 4 ewoUInc fnclutftl Mw, mMm ind iA«r« tM caaeltlMnt ««l lUtiMlr 41«<"*viN4tM 4f4(>f*< 
tM rtelpitnt, « <«tcrtpt1on Of «!! vrflntl rtlitlvl U CAt 4llff4t1ont of <1lcrt«tA«t1on. ind 4oc««nt4nr 
«vl<«<a »«ftr«ACM to Itl l«cittOM In tM CIM ftlt. TM Cllronol»lr Of 4 "^mti^ AtK% r«v1*» Inclwdtl 4 nlltar 
of tha rtc(p(*flt*l C0*PH4nct t>4«frOun4. Including 4 dlicwillon Of CQap(«1«tl ()wtXt4M1n9 •94lMlt t?it 
f^tPltnt. with <*ec;MAt4ry t^tOtnct rtftrtncod W itl lX4tloit In tM cxv f1l«. 

3 TM 4p9l1C»&U t4Ck7round Infon^tlOA ti fiCTu4l . 0rg4Alz*d. 4Ml7nd AM t| it4ttd obJKttvtly. 

^ «, TTtt nporc <l frt« of 9r4«Mt<C4l 4nd Iptlllt? trron. 



Tl»« twrt srwidtl 4ft 4n4l7IM 
tf tnt (ir»tlt194tlv« findlnfi of 
face 4nd lu9Porci»t e4t4 4nd 
infonution. ^^^j 



/Oc 



Cjdl mu* t« tM CaaPUlRC CaMOllUKt rvrliw tt W4]7Ea' AM lltCUISAd iMAp^MtAtl/. 

IM <1lcuXlton of AKli tilua ti r«ftrtf>c»d wttA 4 f*ctUAl 4M!yi1l fff CM p*rtlft«fTt luaPCrtI** aAt4 And 
taftmtioA. 



TM 1it«r^l4tlo«UitP of 4AU AM InfermAttOA tA MC^ liiut 1l taPl4tMil. 
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MEMORAN A vUM M,Vs departmekt of education 

OFRCE FOR CIVIL RIGHTS 

Harry M. Singleton REClONVii 
Assistant Secretary / , - ^» 

TO • for Civil Rights date: tw I • W» 

Department of Education 

Regional Directors* Ta3k Force on Quality Assurance 
moM • Office for Civil Rights 
Department of Education 

Regional Directors' Quality Assurance Task Force 
Recommendations 



Per your instructions of June 29, 1984, Charles Tejada, 
Dewey Dodds, Taylor August, and Jesce High examined the Qual- 
ity Assurance Program in regards to the terminology, scope, 
and scoring procedures employed. Our analysis and recommen- 
dations are as follows. 



Issue 1 ^ Should cases continue to be assessed as errors and 
* defects? 



We are recommending that the practice of scoring cases as 
"error" and "defect" be discontinued for the following rea- 
oons: 

- The terms project an unnecessarily negative connotation 
onto completed cases; 

- The practice of scoring cases as an "error** or a "defect** 
makes the Quality Index (QI) of scored cases statistical- 
ly unreliable aj a management indicator (cases assigned 
an "error" or "defect" rating do not receive a numerical 
QI score); and 

~ It Is possible (and has happened) when this practice 's 
employed that a well Investigated, substantially correct 
case is not scored for purely technical reasons.^ 



^See 04-82-2-44, contained in Attachment N-B to Quality 
. Assurance Report'of Regional Performance In Processing Cases 
/ . Closed in May /June 1983. 
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We believe it is unnecessary to substitute any new terms, and 
do not recommend any labels to describe instances "when in- 
formation in the case file indicates that the outcome of the 
case was incorrect" (error )2 or "when information in the case 
file indicates that more information is needed to determine 
the proper outcome" (defect). 5 

Instead, we believe that all cases, regardless of the types 
of fflistalces made, should be scored' The score that a case 
receives (the Ql) should be reflective of the overall quality 
of the case. Cases receiving any point deductions would 
require a determination as to whether any further action by 
the region (or Headquarters) is necessary. 

The fact that cases would not be labeled as errors or defects 
will not eliminate instances where the outcome of the cases 
is incorrect nor instances where more information is needed 
to deteraiine the proper outcome. However, these cases, under 
our proposed system, would receive u correspondingly low 
score coDpared to cases that have been handled properly. Low 
scored cases may or may not require further action to remedy 
the situation that caused the loss of points, Jyst as errors 
and/or defects presently may or may not require further ac- 
tion.^ It is our belieiT that the same conclusions, recommen- 
dations, and noed for corrective actions that emanate from 
the present system vill emanate from the proposed process. 
(Issue 2 continues our discussion and recommendations for the 
proposed scoring system.) 

This proposed process would also eliminate a distinct disad- 
vantage of the present pystem - a bifurcated scoring system. 
Presently, a case either receives a score (a QI) or the case 
is errored or defected. These two distinct measurements can, 
at tiiae^, be very inconsistent, i.e., whon a well investi- 
gated, substantively correct case is not scored for purely 
technical leasons. 



^Quality Assurance Report of Regional Performance in 
Processing Cases Closed in May/June 1983, undated, page 3. 
3lbid., page 3. 

^See 02-83-5-15, contained in Attachment N-B to Quality 
Assurance Report of Regional Performance in Processing Cases 
Closed in rtay/June 1983- 
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Further, scoring all the cases in a sample intended to com- 
pute a regional and/or national QI, and a regional and/or 
national item analysis, instead of categorically excluding 
cases scored as "errors" and "defects," will result in a 
management indicator that is more meaningful because-- it is 
more statistically reliable. Presently, even ca:,^s that are 
initially assessed as an "error" or "defect," but subse- 
quently have the "error" or "defect" rating removed, are not 
scored. By not excluding cases from the sample through 
"error" and "defect" ratings, the sample will be more reli- 
able because all cases intended to be used to predict out- 
cones will (optimally) be used. 

The QI score r. case receives under our proposed system gener- 
ally will indicate if mistakes were made and the degree of 
their severity, i.e., the conclusions are incorrect, uncited 
technical violations, and/or procedural mistakes or omis- 
sions. 



A lo\f scored case will mean that the outcome of the case is 
incoi-reot, i.e., jurisdiction versus no jurisdiction; 
pre-investigative closure versus investigation; violation 
findings versus no violation; etc. Ve recommend that sub- 
stantial point deductions (meaning the deduction of several 
points) be made only when the region has committed an act or 
omission that makes the outcome of the case incorrect. 

A moderately low scored case will be one that contains tech- 
nical violations of the regulations which are unrelated to 
the issues of the complaint or compliance review and for 
which there i s no evid ennp that, aptnai harm ha<^ ^ een c.n-r-fo ,>^H 
^Irr^ ind^v^.^lllftl nr a niPiaa* An example is an instance when 
OCR investigates an allegation of racially discriminatory 
dismissal practices. The investigation correctly results in 
no violation findings on that issue. However, during the 
course of the investigation, OCR obtains an admission appli- 
cation form which requests the applicant's marital status, 
and OCR subsequently fails to cite the recipient for this 
violation. If there is no evidence that the recipient is 
using this inquiry to deny women admission, we believe the 
mistake is less grave than one in which a complainant has 
actually suffered harm and OCR's finding is incorrect. 
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Another exsiaple is during a T 
sexually segregated physical 
copy of the recipient's Secti 
nation. The notice fails to 
recipient's nondiscriminatory 
and failo to identify the rec 
tor. The violation is not ci 
result in a point deduction, 
harmful and should be scored 



itle IX compliance review of 
education classes, OCR obtains a 
on 504 notice of nondiscrimi- 
include an assurance that the 
policy extends to eaployment 
ipient'S Section 504 coordina- 
ted in whe lOP. While this will 
its effect is, ve believe, less 
accordingly^ 



We believe that point dedtlctions for not citing technical 
violations of the regulations should be significantly smaller 
than point deductions made because the outcome or conclusions 
related to the investigated issues are incorrect^ 



Procedural mistakes or omissions that 
coiae of the case in question or make 
should result in an even lover number 
An example is two complaints that con 
issues being opened against the same 
tach^ent 2 Tor a listing of errors an 
-he Task Force that we believe to be 
ductions for purely procedural deviat 
be minor. 



do not place the out- 
the findings incorrect 

of point deductions, 
tain the same or similar 
recipient's (See At- 
d defects identified by 
procedural*) Point de- 
ions or omissions should' 



Decision: Discontinue to assess cases as ''errors'* and "de- 
fectS'" Cases presently assessed as ''errors" or 
"defects" should be scored, with the points 
awarded in the scoring process reflecting the 
quality of the findings and results* 



Agree 



/^^ ^ Disagree 



Comments: 



^Case Number 08811050 
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Issue 2 - What Should be the Scope of the QA Revaev? 



The task force believes that certain items presently being 
evaluated separately can be coobined. 

Combining certain items would have three benefits. It would: 

- Simplify the system; 

- Allow closely related "items that have a rea^ bearing on 
the outcome of the cases to be combined and emphasized; 
and 

- Allow a minimum point value to bs assigned to items that 
have no real bearing on the outcome of the case. 

We have identified nine items that we belitve are purely 
procedural and that bear no real impact on the correctness 
of the findings. These are items 4 and 5, acknowledgement 
letters.^dOA's) , whose contents are dictated mainly by the 
Adam s Order, and items 8 through 14 which pertain to the In- 
vesxlgative Plan (IP). 

Items 4 and 5 could be combined and their relative point 
value drastically reduced. As opposed to items 1. 2, and 3, 
(the completeness of the complaint, OCR's jurisdiction, and 
recipient status, respectively) which directly impact' on the 
correctness of findings, we were unable to discern any rela- 
tive impact that LOA's bear on findings. 

The IP (items 8 through 14) can assist an investigator in 
reaching the proper conclusion, but is, in reality, something 
that could be eliminated as a formal requirement. It is not 
only possible, but also probable, that correct and proper 
findings can be made in every instance without an IP being 
reduced to a written, formalized document. It is, therefore, 
our recommendation that items 8 through 14 be combined and 
iheir relative point value be drastically reduced. 

The remaining items are, we believe, substantive and directly 
affect the correctness of findings. There are, however, 
several that are closely related and should be combined. The 
items that we ars recommending to be combined all relate to 
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what are basically distinct processes* For Instance, Itecs 
16, 17, and 18 (the Complainant Interview, Recipient and 
Witness Interviews, and the Follow-up of Hew Leads, respec- 
tively) could easily be combined as they relate to, basi- 
cally, the saoe activity - on-site Investigation. Items 21, 
22, and 23 all relate to the saoe product, the Investigative 
Report. Items 24 and 25 (Complainant Notice of Adverse Find- 
ings and Follow-up to Complainant's Rebuttal) are the same 
process. Iteos 26 and 27 (LOP*s to Complainant and Recipi- 
ent) refer to nearly Identical products, Iteos 29, 30, and 
31 (Pre-Negotlatlon Activities, Negotiation Activities, and 
Decision to Accept or Reject Agreement) are all part of one 
process. Lastly* items 32 and 33 (Enforcement Action and En- 
forcement Meoorandum) rofer to one process. Those Items, as 

frouped above, can be combined and emphasized accordingly. 
Attachaent 1 to this memorandum Is a QA Assessment sheet 
that reflects the above recoomendatlons. ) 

A concern also raised by the task force was the potential 
Impact of the directives received from Headquarters' staff 
meobers/that^ affect Investigative procedures and the o\\tcooe 
of cases. It is recommended that directives rei:elved from 
member? of the Assistant Secretary's lmmedlate*staff , as 
documented In case flies, discontinue being reviewed or ques- 
tioned In the QA process and not result In point deductions 
unless the Assistant Secretary specifically so Instructs the 
QA Staff. j 

Decision: Combine the Items as recommended. Increasing the 
relative weights of the remaining substantive 
Items and decreasing the relative weights of the 
technical Items, as appropriate. (See attachment 
1 for our recommendation on how Items should be ''•^ 
combined . ) fy>^ 

Agree Disagree 



Comments: 
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Decision* Directives received fron members of the Assistant 
Secretary's imoeoiate staff, &s documented in case 
files, should not be reviewed or questioned in the 

process unless so instructed by the Assistant 
•-^cretary. 



Agree ^ Disagree 
Coaaents: « 



Issue 3 - Vhat are the pros and cons of the current scoring 
proceduret and what changes are appropriate? 



In reaching our conclusions and recooiaendationS, we identi- 
fied what we believed to be xhe pros and cons of the present 
scoring system. 

The pros are: 



1. It is a novel v&y of reviewing cases and measuring 
quality. It was designed specifically for £D, OCR, 
and (with the below noted reservations) accomplishes 
its purpose. 

2. The procedure employed to assess cases and the items 
assessed directly correspond to the Investigation 
Procedures Manual. This helps assure national con- 
sistency and uniformity in case processing. 

3» The proceoure employed proviJes a thoroush, in-'lepth 
review of the case, including the case processing 
metihodology and the compliance determination, which 
contributes to consistency and uniformity in re- 
sults. 

4. The QA process combines a review of the procedural, 
technical, and substantive aspects of case 
processing. All are important, but not in equal 
degrees. 
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5. The process provides the basis for an objective 

review of cases and case processing. Objectivity is 
essential in accomplishing the purposes of the QA 
process. 



The cons are: 



1. The process results in two distinct, and often 
tines, unrelated-measurements - the Quality Index 
(QI) or an error and/or defect assessment. Ve have 
recomoended a solution to this problem in response 
to Issue 1 . 

2, Teras employed by the process, namely "error" and 
"defect." are unnecessarily stigmatizing. (See 
Issue 1 ) 

3« There is no mechanism to provide for the "harmless" 
' error, which results in point deductions or error 
and defect assessments that are not prpportionate to 
their affect on the end product. (See Issue 1) 

4. The process necessitates a subjective assessment of 
the findings and actions taken by individuals unin- 
volved in the investigative process and, therefore, 
not necessarily in the best position to make that 
assessment. 

5» It appears that the sample size is too small to 
produce meaningful data. ?o!- instance, it would 
appear to be unreasonable to base an assessment of 
all the regions handling of Enforcement Actions 
(item 32) and Enforcement Memoranda (item 33) on 
just one case. Further, although we do not know the 
number of cases closed by each region, it dc^s not 
appear to be valid to base an "overall QI" for a 
region on one case or an error and defect rate on 
three cases.*' (Admittedly, the figures used to 
illustrate this point are the extremes; however, 
these examples not only illustrate the point but 
also ajjplify the seriousness of our concern.) 

6. For the uses to which the resultant data is put, the 
Dfocess takes too long to complete and the results 
^feedback) are untimely. 



^Quality Assurance Report of Regional Performance in 
Processing Cases Closed in May/June 1983» Table N-4. 
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7. All policies used to assess the sufficiency, cor- 
rectness, and quality of findings is not codified or 
available to all regions on an equal basis. 

8. The relative importance of each iten assessed » as 
reflected by the "points available" assigned to each 
iteo, was not determined with input from all OCR 
components (i.e., all Services, Staffs, the Office 
of the Assistant Secretary, and the regions). 

9. Headquarters' input to tne investigative, evalu- 
ative, and/or decision nakxng processes that affect 
case findings is not properly assessed (See Issue 



Solutions to what we have listed ©s "cons" numbers 4, 5, and 
6 are beyond what we perceive to be the charge to our Task 
Force. We did, however, discuss options that could resolve 
sooe deficiencies of the present system, and have included 
them for your consideration. As these options would entail a 
conplete reworking of the QA Program, no reconnpndations for 
adoption are being oade. 

For example, a possible solution to #'s 4 .and 6 would be the 
establishnent of a two part QA program with a regional compo- 
nent and a Headquarters* component. 

The regional program would as ito primary function assess the 
processing of cases to insure hat each region is following 
established procedure as set forth in the IPM and written 
policy. 

The regional program would address findings only insofar as 
they conformed with the IPM and written policy disseminated 
to the regions. It would not evaluate the analytical methods 
employed in arriving at findings or the legal sufficiency of 
the argument. 

The tool used would be the QA assessrcsnt form modified to 
reaove the substandards relating to analysis of information 
and sufficiency of proof. 

The regional program would review a minim\im of ^0 percent of 
all closures. 
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A Headquarters teaa would, at predetermined intervals, visit 
each region. One component of this team would review a ran- 
dom saople of those cases evaluated by regional staff. The 
purpose of this review would be to assess uniformity and 
consistency among the regions in the interpretation of IPM 
standards and written policy. Like the regional staff, it 
would not evaluate analytical methods or legal sufficiency. 
A Headquarters team scoring a sample of cases that have been 
scored by regional personnel, and then comparing the scores, 
would allow an assessment the reliabili*ty of the resultant 
QA data. 

A second component of the Headquarters' team would review a 
preselected sample of cases. This review would be similar in 
scope, conduct and level of reviewing personnel to that em- 
ployed when cases are placed on the Enforcement Activity 
Report (EAR). The reviewers would evaluate the LOF, IR, 
attorney opinion, and pertinent supporting documentation. 
They would assess: 

- The *analy t i cal methods employed; 

- The legal sufficiency of the argument and the accuracy of 
_ the find ings; 

The conduct of negotiations (where appropriate); and 

~ The adequacy of the corrective action obtained (where 
appropriate } . 

This system would retain the virtues of the current QA system 
while eliminating many of the concerns that have been ex- 
pressed. It would simplify but retain a program that 
assessed consistency and uniformity among the regions in 
carrying out established procedure- It vould install a sep- 
arate substantive; review of case handling at a level that 
should minimize regional concerns about subjectivity and 
''second guessing." It would eliminate the costly copying 
process and related problems that accompany it (documents not 
enclosed or illegible when copied). It would permit direct 
interaction between regional staff and the review team, 
allowing iTDsediate clarification of perceived 
ambiguities. 
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It has been our experience that we, as regional directors, 
receive substantially similar results from our regional QA 
programs in a fraction of the tiae taken by Headquarters' QA 
Staff. This type of prograa would allow more cases to be re- 
viewed as the amount of tine necessary for the QA process 
would be drastically reduced, and would, in turn, allow for 
more timely feedback from QA. 

The analysis necessary to assess the feasibility of this 
option would require resources and tine not allotted to this 
Task Force. Further analysis would require a decision by the 
Assistant Secretary as to whether this option should be ex- 
plored and would require a cost-benefit analysis of the re- 
sources required by the regions to perform the QA function. 

Another option considered involved placing the QA function 
either m the regions or Headquarters but liniting the scope 
of the QA review to three (3) docunents: the Investigative 
Report (IR), the LOPCs), and the attorney opinion. The only 
other document that would need to be forwarded for review 
would be- the complaint or the compliance review notification 
letter to the recipient. 

When cases are entered onto the Enforcement Activities Report 
(EAR) for review by the Assistant Secretary and his staff, 
the IR, LOP, and attorney opinion are the documents available 
for review. Decisions on whether to issue an LOP or return 
the case to the region for further development are made on 
the basis of the review of these documents. 

The IR and LOP could be reviewed against the present QA stan- 
dards for assessing these documents, and a QI for each item 
and an overall QI for the case could be developed. (Pres- 
ently, there are no standards for attorney opinions, although 
standards for same could, and probably should if this option 
was to be adopted, be developed.) 

An advantage of this type review would be that more cases 
could be reviewed as the amouat of tine necessary for the QA 
process would be drastically reduced. This, in turn, would 
allow for more timely feedback from QA. 

The disadvantages would include the entire investigative 
process not being reviewed. Conpliance with all provisions 
of the IPM could not be assured, nor could OCR's actions 
taken to address issues unrelated to those initially raised 
by the complainant or OCR. 
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In determining whether or not to explore this option, consid- 
eration vould have to be given to what use is tc be made of 
the resultant QA data, and whether or not the regions should 
be held independently responsible for assuring that provi- 
sions of the IPN are followed. (One nethod for assuring 
compliance with the IPN would be for a OAS team to periodi- 
cally - perhaps annually - visit each regional office to 
review a limited number of case files. Case files for these 
reviews would need not be identified by QAS. until they arrive 
on-site. The results of tjhese periodic reviews could then Ije 
used to assess regional performance as well as the reliabiX- 
ity of the programs '8 results.) 

An assessment of "con** t5 has previously been made the as- 
slgn>nent of other individuals. It is our understanding that 
recoonendations on the sample size will be forthcoming. 

The solution to #7 would be to complete the INREPMAT project. 
Consistency and uniformity of result in case processing could 
be greatly enhanced by INREFHAT. As we are not aware of tne 
status of this project, or your (the Assistant Secretary's) 
decision on this matter, we are unable to produpe a complete 
discussion of this matter. However, we believe that a re- 
source such as INRSFMAT- would be of inestimable value. 

It is our understanding that the point values for each item 
assessed vere assigned by the QA Staff during the pilot phase 
of the program. Ve believe that these decisions should have 
been made collectively by representatives from all OCR compo- 
nents. New relative point values for each item should be 
assigned consistent vith what the regions, OSS, FES, and you, 
as the Assistant Secretary, determine to be their relative 
importance. The actual assignment of relative point values 
to each item would be a pro forma process dictated by the re- 
sults of a task force convened for the purpose of determin- 
ing the relative importance of each item. 



Decision: Direct the coai^letion of the INRLPHAT project. 



Agree 



Disagree 



Comments : 
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Decision: Convene a task force for the purpose of assigning 
relative weights (point values) to each item as- 
sessed by QA. The task force should include rep- 
resentatives from the regions, OSS, PES, QaS, and 
the Assistant Secretary's staff. 



Agree Disagree 



Cooments: 
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Docket KviEiber 



Q. A. Number 



. (page tTo) 



ITDi 
No. 



DESOTIPTION OF ITSjC 



QI PT3 



1.' 


Cooplete or Inccsaplete / 








2. 


Jurisdiction ^ 








3. 


Recipient Status 3 








4. 


Notification to Ccnplainant and .Recipient ^ ^ 








5. 


Dual Agency/ _ urt Coraplaint ^ 








6. 


Pre- investigative Administrative Closure 7 








7. 


Investigative Pla.-^ / . 








8. 


Denial of Access /S 








9. 


Interviews, Follow-up on New leads / " 1 ? 








10. 


Records, Docuaents, Other Information 








11. 


Pre-deterslnation Adrini strati ve Closure 








12. 


Investigative Report <fi/''JlS 








13. 


Notice of Adverse FiJidings and Follo*-up 








U. 


Letter{s) of Findings ci?^ 'c^ 7 








15. 


Post-LOF Rebuttal or Appeal 








16. 


Negotiations ' 3 / 








17. 


Enforceaient *-33 






J 
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Docket # 

1. 01801168 

2. 0981122:$ 

3. 08811011 

4. 01811088 

5. 08811025 

6. 05831005 ^ 

7. 04811032 

8. 04811117 
9* 03822042 

10. 04812017 

11. 08811006 

12. 08811009 
13* 08811012 
14. L5B01153 



ATTACHMENT 2 



and "Defects" Identified by the Task Force 



No IR in file 

Inquiry treated as a compl^aint 

Failure t*6 consolidate case with earlier one 
having same or similar issues vithin an 
institution 

Failure to consolidate case with earlier one 
having same or similar issues vithin an 
institution 

Failure to consolidate case with earlier one 
having same or similar issues vithin an 
institution 

No referral (PL 94-142) 

Procedural defect - docket number improperly 
assigned 

Procedural defect - dockp* number improperly 
assigned 

Failure to forward Title VI complaint alleg- 
ing discrimination by a proprietary voca- 
tional education school to Veterans 
Administration as reqiured 

No signed "withdrawal" form in file 

Multiple complaints against same recipient - 
Failure to consolidate - Incorrect determi- 
nation 

Multiple complaints against same recipient - 
Failure to consolidate - Incorrect deteriai- 
nation. „ . _ . 

Multiple complaints against same recipient - 
Failure to consolidate - Incorrect deterni- 
nation 

Reopened complaint handled improperly 




o MSTCorrAVMUwu 

EEIC 308 



304 



15. 15811045 

16. 15811031 

17. 078O6007 

18. 08811050 

19. 0881 1035 

20. 02832062 

21 . 07821047 

22. 02832053 

23. 04770104 

24. 04826003 

25. 08816003 

26. 04811105 



Incomplete complaint - Improperly handled 

Incomplete complaint - Improperly handled 

Required documentation missing 

Failure to consolidate case with same or 
similar issues within an institution 

Incomplete complaint - Improperly hand?.ed 

Failure to forward Title YI complaint alleg- 
ing discrimination by a proprietary voca- 
tional education school to Veterans 
Administration as required 

No referral - PL 94-142 -to Of;E 

Region subjected a "class" complaint to £CH 
process 

Insufficient information to de'termine impact 
on issues of the case 

Insufficient information to determine impact 
on issues of the case 

Unable to assess - Not enough information - 
No impact on OCR findings 

Failure to consolidate case with same or 
similar issues within an institution 
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Methodology for Allocating Weights to the Revised 
Quality Assurance Case Asses:inie:>t Standards 



Dewey Dodds, Jesse High, Burton Taylor and Honte £eds (Task Force) met in 
Washington, 0. C. from February 12-14 to discuss revision of the quality 
assurance case assessment standards and the weights allocated to them. 
Described below is the procedure utilized in allocating weights. 

Ttie proposed standards consists of sixteen items. The task force allocated 

a rating of l to S for each item, 1 being the highest and S being the 

lowest. Attached Is a sheet stating each Item and indicating the rating 
given to each, and the points available for each. 

The following procedure was used to establish point values for each of 
the Items: 

0 Items rated 3 were given a value of 6.2S (1/16) 

0 Items rated 5 were given a value of 1.S6 (25% of 6.25) 

0 Items rated 4 were given a value of 3.13 (50% of 6.25) 

0 Items rated 2 were given a value of 9.38 (150% of 6.25) 

0 Items rated 1 were given a value of 15.63 (250% of 6.25) 

Each of these values were multiplied by a factor of 1.05 In order to have the 
value for all 16 Items total 100. 



These adjusted factors were then multiplied by 10 «nd rounded to the 
nearest whole number to represent the points available for each Item. 
Points were allocated to standards within each 'tem based on the relative 
importance of the standard. Where a standard Is not applicable to a 
case, the points allocated to it are not Included In the total points 
available for that Item. 



The adjusted value are: 



Rating 



Adjusted Value 



5 
4 
3 
2 



1.64 
3.29 
6.56 
9.85 
16.41 



Burton K. Taylor 
February 25, 1985 
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Docket Kuiber 



Q. A. Kusiber 



ITCH 
NO. 



DESCRIPTION OF ITEM 



RATING 



(page two) 
PTS 



1 . 


Cofliplete or Incomplete 


5 


16 


2. 


Jurisdiction 


4 


33 


3. 


Recipient Status 


4 


33 


4, 


Notification to Coinplalnant and Recipient 


5 


16 


5. 


Dual Agency/Court Complaint 


5 


16 


6. 


Pre-tnvestlgatlve Adnlnlstratlve Closure 


3 


66 


7. 


Investigative Plan 


2 


99 


6. 


Denial of Access 


4 


33 


9. 


Interviews, Follow-up on New Le^ds 


3 


66 


10. 


Pre-determl nation Administrative Closure 


3 


66 




Investigative Report 


1 






Notice of Adverse Findings and Follow-up 


4 


33 


13. 


Idtter(s) of Findings 


1 


164 


14. 


Post-LOF Rebuttal or Appeal 


4 


33 


15. 


Negotiations 


2 


99 


16. 


Enforcement 


3 


66 



Total points: 1003 
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UNITED STATES DEPARTMENT OF EDUCATION 

OFUCL OF 1HL ASSir>1 ANT S>tCK t ] AKN » OK CJ\ Jl. RIOMTS 



I^G 1 ^ 1985 

Date: 

Due Dates: August 15, 1985 
August 26, 1985 



NOTE TO FRED CIOFFI 

Re: Factors Influencing OCR's Choice of Enforcement Altemitlves 
Initiated Against Konconplying Recipients 

In our meeting of June 2D, 1985, we discussed the above described menoranduti of 
May 7, 1985, which, uiong things, had addressed the issue of determining when the 
initiation of tdnlnlstritlve enforcewent is appropriate. I requested your staff 
to review and re-dr«ft this Motorandun In light of the Issues raised «nd the 
discussions ^h«t took pUct «t that meeting. In view of ipproxinattly s1^ wttks 
passing without receiving t further analysis from PES, 1 an requesting that such 
an analysis be forwarded to me as soon as possible, but no later than Thursday, 
August 15. 

In addition, you should re-evaluate all the cases for administrative enforcement 
returned from the Oepartmtnt of Justice. Our discussions and conclusions over 
the last few months concerning when administrative enforcement Is appropriate 
should be the basis of rcrtvaluatfon. 

Attached for that purpose are the files In Anna-Jones bo ro (#05-78-0043) and Dayton 
Public Schools (#15-76-0070). You should also review the Malcolm-King cast (#02- 
83-2007) for which correspondences between OCR and DOJ Is attached. 

Your re-evaluatlon of Oil Hon II and your recomiendatlons are being considered* 
You sho'ild complete the re-evaluatlon of the remaining cases by August 26, 1985. 



HarAy^5^-&fng1eton 
Assistant Secretary 
for Civil Rights 



Attachments 



cc: Thomaslna Rogers 
Ned Stutman 
Stephanlne white 

ecu 
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UNIIEOblATLS DhPAKlMLM Oh tDU ATION 



NOTE TO HARRY H. SINGLETON 

Re: Reevaluation of Enforcement Recomi>enddtion Against Dayton Public 
Schools, Dayton, Ohio, Cosplaint No. l5-7o-O07O 

On Nove«b«. 3, 1983, the Policy and Enforceirient Service (PES) recowaended 
administrative enforcenent under Title IX against Uayton Public Schools, 
based on the Title IX complaint of a female teacher #ho was passed over 
for promotion to the post of assistant principal. (November 3, 1983 
inemorandun to Harry H. Singleton, attached at Tab A). The Departnent of 
Justice earlier had declined to institute judicial enforcement in this 
case, for the stated reasons that no pattern and practice of discrimina- 
tion had been shown, and tne complainant's earlier Title VII suit had 
been dismissed with prejudice for failure to prosecute. 

PES has reconsidered the November 3, 1983 memorandum (Tab A) to you, 
conveying the enforcement recommendation. We believe that the legal 
analysis is still correct. However, before we prepare a new reconinenda- 
tion for enforcfraent, we will need to update the facts in the co(i<)laint 
file. The update would include, to establish jurisdiction, a description 
of the Federal financial assistance received by the district, and its 
connection to the facts of the complaint. (I note that the earlier 
recomnendation of PES for administrative enforcement was prepared prior 
to the Supreme Court's decision in Grove City v. Bell.) In addition, we 
would need to know (I) yhether the complainant is sTTll interested in 
seekiny relief on the grounds alleged in her complaint and would be 
available to support an administrative proceeding as a witness, and 
(2) Whether the regional office (without necessarily engaging in further 
investigation) has any evidence in its files that a pattern and practice 
of sex discrimination in the consideration of females for administrative 
positions (»xi$ts in the school district. Attached at Tab B is a memoran- 
dwn asking the Chicago Regional Office to update the fil** appropriately. 



] 



I FrederrcJc T. Cioffi 



Attachnents: 

Tab A - Menorandun dated NovetRber 3, 1983 

Tab B - Memorandum to the Chicago Regionil Office 
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MEMORANDUM "^^""w^sS^^r"""*^™" 



DATE 

PURPOSE: OeCISION 



TO : Harry H. S'ngleton 
Assistant Secrelar 
for Civil Rights 



FROH : Antonio J. Califa 

Director for Policy and 
Enforce<nent Serv ce 

SUBJECT: Resut>m1ss1on of Recommendation to Initiate Title IX Administrative 
Enforceoent Proceedings Aga1r.$t Dayton Public Schoo ls, Dayton , 
Ohio , Complaint Ko. lS-7b-0070 — EXECUTIVE SUKKARY 

ISSUE 

Whether, In light of the decision by the Department of Justice (DOJ) 
not to take enforcenent action against the above-referenced district, 
the Office tor Civil Rights (OCR) should now Initiate administrative 
enforcement proceedings against the district for one or both of the 
following: 

o for having violated Title IX of the Education A-nendments of 1972 
(Title IX) as a result of Its discriminatory failure to prooote 
the complainant; 

0 for having violated Title IX as a result of retaliating against 
the complainant after she filed an earlier complaint with OCR 
against the district. 

SUWARY 

By letter dated July 23, 1983, OCR referred the above-referenced Title U 
employment action to DOJ. requesting that DOJ take appropriate judicial 
relief. By letter dated August 9, 1963» OCR was notified of the decision 
by DOJ not to take enforcement action against the schoo^ district. DOJ 
offers two primary considerations behind Its refusal to accept our referral. 
One relates to the fact that the action Involves a complaint of discrim- 
ination against an Individual, rather than evidencing a continuing pattern 
or practice of discrimination by tho district. The other reason OOJ 
advances tor declining the referral Is th-.* fact that the cooplalnant had 
already filed a Title VII complaint In KJc<fl court that was dismissed 
wuh prejudice for failure to prosecute. However, for the reasons articu- 
lated In the previous LEPS enforcement recommendations against Dayton 
Involving the Instant action, and reiterated herein, the Federal court 
judgment is not binding on us as a natter of course. LEPS recww^nds 
that admlnl. trdtlve enforce<nent proceedings be initiated against Dayton 
forthwith. 
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MEMORANDUM "^'^''"^^^^sS-Tfc'^Sf'""'*™'' 



DATE 

PURPOSE: DECISION 



TO :• Harry H. Singleton 
Assistant Secretary 



for Civil Rights ^ {J-^ 



FROM : Antonio J, Calif a (-^^^ 
Director for Policy and 
Enforcement Service 



SUBJECT Resubmission of Recoomendation to Initiate Title IX Administrative 
Enforcement Proceedings Against Dayton Public Schools, D ayton, 
Dhio» Complaint No. 15-76-0070 

ISSUE 



Whether^ in light of the decision by the Departinent of Justice (OCJ) not 
to take enforcement action against the above-referenced school district, 
the Office for Civil Rights (OCR) should now initiate administrative 
enforcement proceedings against the district for one or both of the 
J following: 

o for having violated Title IX of the Education Amendments of 1972 
(Title IX) as a result of Its discriminatory failure f orc.note 
the complainant; 

o for having violated Title IX as a result of retaliating against 
the complainant after she filed an earlier complaint with OCR 
against the district. 



SUWARY 



By letter dated July 23» 1983 » OCR referred the above-referenced Title IX 
employment action to 0OJ» requesting that DOJ take appropriate judicial 
relief. By letter dated August 9» 1983» OCR was notified of the decision 
by DOJ not to take enforcement action against the school district. DOJ 
offers two primary consideration*; for its refusal to accept our referral. 
One relates to the fact that the action involves a complaint of discrim- 
ination against an individual; it does not evidence a continuing pattern 
or practice of discrimination by the district. The other reason OOJ 
advances for declining the referral is the fact that the complainant had 
alreac^y filed a Title VII complaint in Federal court that was dismissed 
with prejudice for failure to prosecute. However, for the reasons articu- 
lated in the previous LEPS enforcement recommendations against Oayton 
involving the instant action, and reiterated herein, the Federal court 
judgment is not binding on us as a matter of course. 
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This case was forwarded tc the Secretary* as one of the June 9 Adams cases, 
for the purpose of advising him of OCR's d€Cision to take adninTstrati ve 
action against Dayton. This case then paralleled the course taken by the 
other June 9 cases* and was referred to OOJ for appropriate Judicial 
enforcement. Given the fact that this action was already approved for 
enforcewent on these occasions, LEPS now reiterates its earlier series 
of recommendations and urges that administrative enforcement proceedings 
be initiated against the Dayton Public Schools for its cofmission of 
both a substantive and retaliatory Title IX violation. 

BAC<6ftOUND 

1. Chronology of Events 

On February 9» 1979, OCR issued a letter of findings (LOF)- notifying the 
district that it had violated Title IX, for having failed to promote the 
complainant to the position of assistant principal and for having retaliated 
against the conplainant because she had filed an earlier complaint with 
OCR. OCR subsequently informed the school district that, based on the Ro«Bgo 
decision, \f OCR would not pursue, at that time, the remedies for the finding 
of sex discrimination, but that it would pursue the renedies for the finding 
of retaliation. 2/ However, once the U.S. Supreme Court validated the 
Title IX emploi-nient regulation in North Haven , 3/ OCR informed the district 
that it was reopening the substantive sex discrTmi nation aspect of the 
complaint. The district still refused to negotiate, asserting that the 
sex discrimination issue had alrea(^y been litigated under Title Vll in 



y Romeo Coianunity Schools v. HEW, 600 F.2d 581 (6th Cir. 1979). 

2/ On January 11, 1982, LEPS submitted a recommendation to initiate 

enforceujent against Dayton Public Schools as a result of the district's 
retaliatory action against the complainant arising from her filing a 
complaint with OCR. In order to respond to the cocnments raised by the 
then Deputy Assistant Secretary regardino that enforcement reconmendation, 
we met with district officials on March 23, 1982. As no settlement 
could be reached, we submitted a revised enforcement recoraniendation 
on June 25, 1982, which was disapproved by the Assistant Secretary on 
July 12, 1982. LEPS remains convinced, however, that the factual 
situation does, in fact, constitute a cognizable claim of retaliation. 
To the extent that both the package to the Secretary and the referral 
to DOJ included the retaliation aspect of the complaint (as well as 
substantive sex discrimination portion), we assume that the Assistant 
Secretary has since agreed to reconsider his earlier decision and that 
once the enforcenient action is ccnMenced, it will include both the Sub- 
part E and the retaliation claims. 

y North Haven Board of Ed.'cation v. Bell . 102 S. Ct. 1912 (1982). 
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Federal court, and that res Judicata barred any further action. As the 
following discussion wilTHemonstrate, that judgjnent is not binding on 
us ds a natter of course. 

II. Evaluation of the Evidence 

In January 1974, the district announced an opening for the position of 
•administrative intern" at the Alternative Learning Center (ALC). The 
conplainant, Mary Montgoniery, who met the qualifications listed in the 
announcejnent, was interviewed for the opening. During her interview, 
the cotnplainant claims to have been infonaed by the Executive Director 
of Secondary Education that the individual selected for the internship 
would either be elevated, after a year of experience, to take charqe of 
the building or becorae a high school assistant principal. This stateiiJent 
was confirmed by one of those present during the interview. In March 
1974, Ms. Montgonery was selected for the internship. 

Despite her increased responsibilities over the years, Ms. Montgomery's 
position was never upgra&ed, nor was she ever interviewed for nor appointed 
to an assistant principal position. In fdCt, in June 1977, the district, 
citing budgetary constraints, deitoted her from adroini strati ve intern to 
her former position of classroo« teacher. 

The district denies it knew the cocuplainant was interested in an assistant 
principalship. However, a district official told an OCR investigator 
that some time in 1975, the complainant Informed him of her desire to be 
promoted to assistant principal. On three separate occasions, the complain- 
ant's supervisor submitted requests to district officials that Ms. Montgomery 
be projnoted to assistant principal. In fact, in the last of these three 
memoranda, her supervisor informed district officials that the complainant's 
responsibilities at the ALC were comparable to those of an assistant 
principal in the comprehensive high school. Finally, during the relevant 
years (1975-76 and 1976-77), the district's policy was that the administra- 
tive Intern position was an administrative or supervisory position, and 
that persons holding such positions did not have to apply formally for 
administrative openings because they were automatically placed on the 
district's eligibility list. 4/ 



4/ The district bulletins state in general: "It is our intention at 
this time to upgrade our present eligibility list to include those 
individuals who currently do not hold administrative or supervisory 
positions and who possess, or will possess ... a certificate In 
one of the above categories." These bulletins invite interested 
persons "who wish to be included on the eligibility list" to apply. 
However, the Master Agreement, In effect from 1972 to 1977, at Section 
27.01, specifically defines an administrative intern as a position at 
the administrative -supervisory level. Furthermore, bulletins announcing 

(footnote 4 continued on next page) 
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During the school years In question, 1976-76 and 1976-77, the district 
pro«noted four administrative interns to assistant principal ships -- two 
woncM and two men. The two women had been appointed to the administrative 
intern program prior to the complainant. The complainant was next in line 
for a promotion. Notwithstanding her seniority, the district subsequently 
promoted two men — both of whom had fewer total years of teaching experi- 
ence, as wel . as less tenure in the administrative internship program, 
than did tne complairant. The evidence indicates that both of these men 
were picned for the positions without being subject to any competitive 
selection process; further, it appears that the complainant was not even 
considered for the positions. Bf 

At no ti»-»e has the district contended that Ms. Montgomery was not well 
qualified for an assistant principalship or that her performa ce in her 
administrative internship was, in any way, unsatisfactory. Each of the 
reasons proffered by the district for its refusal to promote Ms. Montgomery 
is inconsistent with the facts discovered during OCR's investigation. 6/ 



(footnote 4 continued from previous page) 

openings for assistant principal positions indicate that interviews 
will be held, but that administrative trainees (who are the same as 
an administrative intern?) need not schedule another interview. There- 
fore, the complainant should have been placed on the district's eligi- 
bility list, and considered for any administrative openings that occurred 
while she was an admin<c;rative intern. 

5/ Also during this period, we note that women held a low percentage of 
the high school assistant principal pofitions in the district. From 
19/3 to 1979, women were appointed to only six, or 26.1 percent, of 
the 23 vacancies at this level. As of 1979, women held only six, or 
27.3 percent, of all high school assistant principalships in the 
district. 

6/ The district clains it was unaware of the comparability of the 

complainant's responsibility at the Alternative Learning Center (ALC) 
(where she was an administrative intern) with those of an assistant 
principal; In fact, it denied knowing that she even desired such a 
prcmotion. Notwithstanding this purported justification, Ms. Mont- 
gomery's supervisor had, on several occasions, advised district officials 
of the similarity of the positions and of her interest in (and his 
reconmendation that she be given) a promotion. 

A second reason offered by the district for refusing to upgrade the 
complainant's position was that it ostensibly did not consider ALC 
a "school," and it was not staffed, therefore, with a principal. 

(footnote 6 continued on next page) 
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In addition to evidence of a Subpart E violation, there fs also evidence 
that the district retaliated against the cotsplalnont. See Tabs A and B. 
The retaliation allegation resulted from the curnulatlveTffect of the 
district's decision to demote the complainant from the position of adminis- 
trative intern to the position of classroom teacher, and its failure to 
promote Ms. Montgomery from classroom teacher to "teacher on special 
assignment" (TOSA) or to a comparable position. 

When the promotion that Ms. Montgoinery had been led to believe (during 
her *nterv1ew for the administrative internship) would come did not, 
she filed the Instant complaint with OCR (December 1976). In May 1977, 
she was informed that the administrative intern program was to be abolished 
the following school year for budgetary reasons. Effective June 1977, 
her job duties as an administrative intern were terminated. Also at 
that time, she received written notice of the fact that she was being 
reassigned to the position of classroom teacher for the 1977*78 school 
year. TJ 



(footnote 6 continued from previous page) 

Instead, the district considered it a "center," which was staffed by 

a "director." Accordingly, the district continueo, to the extent 

that ALC did not meet the standards of a comprehensive high school, 

it did not qualify for an assistant principal. The district's staff 

directories (which, during school years 1975-76 and 1976-77, replaced 

the term "director" for tha., of "principal") be:1e this assertion, however. 

A third reason for the district's failure to promote the complainant 
was that the building supervisor at ALC had allegedly wanted to retain 
full responsibility for the center's operation. However, statements 
from the supervisor (obtained during OCR's investigation) and copies 
of the memoranda he sent to district officials contradict this assertion. 
In ' t, he wholly supported and actively sought Ms. Montgomery's 
proD' .ion to assistant principal. 

Finally, the district cited the existence of a budgetary crunch to 
Justify its failure to promote the complainant. However, as discussed, 
during the period the complairant sought promotion, the district 
promoted four others to assistant principal positions. Indeed, two 
of the four were appointed to oewly created positions. 

11 This reassignment Involved a reduction both in pay (an additional four 
weeks* salary to which a classroom teacher was not entitled) and status 
(according to the complainant, district officials deny that there was 
a reduction In status), and occurred despite the fact that the com- 
plainant's supervisor had repeatedly submitted requests to various 
district officials for the complainant to be promoted to the position 
of assistant principal. 
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There were three other individuals who hod participated in the administrativi 
Internship program - two of them, however, were not similarly situated to 
the complainant. Those two individuals had been temporarily appointed to 
the position for emergency reasons after the 1976-77 school year b*»gan; 
neither had been led to believe, as had the complainant, that their appoint- 
ments would have promotion potential; and both, as expected, resumed their 
teaching positions in the 1977-78 school year. 

The third administrative intern (a male) was more similarly situated to 
the complainant's circumstances. Although he, like the complainant, was 
initially returned to the classroom for the 1977-78 school year* halfway 
through the year he was appointed as "administrative assistant." Although 
that position afforded him no additional salary, it did allow him to con- 
tinue receiving administrative experience. The complainant was afforded 
no similar opportunity and was given no option, upon the demise of the 
internship program, other than to return to the classroom. 

The complainant notified OCR of the ostensible reemergence of an adminis- 
trative program Q^, TOSA) when she first learned about it a year after 
the administrative Intern program ended. In informing OCR of the existence 
of the TOSA 'program," she also indicated that three males (none of whom 
appeared any more qualified th^n she) had been selected as TOSAs. These 
positions had been neUher publicly advertised nor otherwise directed to 
the complainant's attention. 

OCR's subsequent investigation pointed out a remarkable similarity between 
the defunct administrative intern program and the newly created TOSA program, 
During the first year (1978-79) of the existence of TOSAs, their duties 
were practically indistinguishable from those performed by the administrative 
Interns. 8/ 

The district again explained its suspect activity on its budgetary woes. 
In documenting the retaliatory activity, the complainant offered the 
basis for her al legation the district effectively demoted her from 
administrative intern to classroom teacher, and then failed to promote 



8/ Although the district contends that TOSA was a "non-admini strati ve" 
position (since no TOSA was promoted to the position of assistant 
principal — although no on^ has been appointed to an assistant princi- 
pa ship since 1976), approxTmately five out of the six students inform- 
ally surveyed by the EOS identified the TOSA as also being the assistant 
principal. Moreover, a former administrative intern informed OCR that 
he was aware of three TOSA? who were functioning as administrative 
interns. When asked why he thought the administrative intern position 
had been eliminated, he said that it had not been eliminated, but 
that the name had been changed to "teacher on special assignment." 
Further, he said that the only reason the district had made the 
effort to change the name of the program was because Hary Kontqomerv 
had filed a complaint. 
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her again to a newly established TOSA, which had unmistakably similar 
responsibilities to those of the administrative intern. DespUe Us 
reliance on budgetary concerns — which were purportedly caused by the 
demise of the administrative intern program — the district was still 
somehow able to "recreate" an administrative intern program, and to select 
individuals with cofnparable, and In some cases inferior, qualifications 
to those of Ms. Montgomery. See Tab B, p. 5, n.l2. 

When the district officials were asked at a March 23, ig82 meeting with 
OCR why they had failed to promote, or even consider Ms. Montgomery for 
a TOSA position, the repeated response was that she was not at one of 
the schools where a principal had asked for a TOSA. Apparently, TOSAs 
are only appointed by the principal at the school where the individual 
Is already assigned ( i.e. , no staff increases are involved). Also, 
until school year ig81-82, TOSA' had only been used at secondary schools 
paired for desegregation purposes. What the district seems to have 
ignored, however, is that it could have transferred the complainant to a 
different school — one which was to be paired for desegregation purposes 
— so that she could have b^en selected for the TOSA experience. 9/ The 
district's reasoning thus fails to rebut the conclusion that it: Justifi- 
cation for KOt promoting Ms. Montgomery is nothing more than a pretext. 

Negotiations have been attempted, but have failed tc reach any settlei.ent. 
The district denies it discriminated against the complainant and further 
contends that a previous Title VII action in Federal court resolved the 
issue. This issue will be addressed in the Discussion, Part P, pp. g-11. 

The school district is currently in receipt of the following Federal funds: 
Impact Aid, 10/ Adult Basic Education, ECIA - Chapter 1, ECIA - Chapter 2, 
Education for the Handicapped, School Lunch, and Vocational Education. 



9/ Even if she had not been fans f erred originally to a school in need 
" of a TOSA, the district could have assigned her subsequently to su^.h 
a school to teach, thereby enabling her to receive a TOSA appointment. 
This identical procedure was indeed carried out for one of the original 
TOSA appointees (who was also one of the two "emergency" replacements 
for the admin i<;trative intern program during 1976-77). 

10/ Given the district's receipt of Federal Impact Aid and Vocational 
Education (since the ALC, to which Ms. Montgomery was assigned, 
provided vocational training, at least in part), we should be able 
to pursue this action, notwithstanding the need for a Grove City 
analysis. At a minimum, the federally-supported programs are 
"infected" by the discriminatory environment created by the 

(footnote 10 continued on next page) 
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DISCUSSION 

In addition to establishing a case of sex di scriminjtion {and the basic 
elements of a prima f^c^e case of retaliation -- see Tab B, pp. 7-10) 
against the school district, a separate inquiry must be made concerning 
the decision by the Federal district court in Ohio, dismissing the Title 
VII action brought by the complainant. The question is whether that action 
precludes OCR from proceeding to enforcement with the instant case because 
of res Judicata and collateral estoppel. We conclude that it does not. 

I. Establishing a case of sex discrimination 

Given the paucity of case law on the standards for establishing a case of 
sex discrimination under Title IX, it -is appropriate to analogize to the 
relevant case law under Title VII. The U.S. Supreme Court has ruled that 
a plaintiff suing under Title VII has the initial burden of establishing 
a prima facie case of discrimination. The moving party must, therefore, 
demonstrate that: 1) she is a member of a protected class; 2) she applied 
for or sought promotion to a particular position, in which there was a 
vacancy and for which she was qualified; 3) she was rejected for the 
position; and 4) afterwards, the job remained open and the employer 
continued to consider others for the position. Texas Department of 
Community Affairs v. Burdine , 450 U.S. 248 (1981); Furnco Construction 
Corp. v. Waters , 43B U.S. 567 (197B); McDonnel Douglas Corp. v. Creen , 
TOu.S. 792 (1973). After the plaintiff estabUsnes a priwa facTT " 
case, the burden shifts to the defendant "to articulate some legitimate 
non-discriminatory reacon for the employee's rejection." McDonnell 
Douglas Corp. . supra at 802. See Burdine , supra . Assuming that require- 
ment is satisfied, the plaintiff has a final opportunity to prove that 
the defendant's purported legitimate reason is a mere pretext for the 
resultant discriminatory activity. McDonnell Douglas Corp. , supra at 
804-805. See Burdine , supra ; Furnco Construction Corp. , supra . 



In the instant action, the factual situation amply supports a prima facie 
case of discrimination. In addition, there is adequate documentation to 
conclude that the district's stated reasons for failing to promote the 
complainant indeed are pretextual. As a female employee within the 
recipient district, the complainant is a member of the protected class 
under Title IX. See North Haven Board of Education v. Bell , supra at 



{footnote 10 continued from previous page) 

discrimination against the conplainant. See Board of Public Ins truc- 
tion of Taylor County v. Finch . 414 F.2d W8, Id}^ (&th dir. 1566). 
In her administrative intern capacity, she was responsible for the 
operation of ALC and was likely to have administered the federally- 
funded programs operated at that school. 
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1918. Even though the complainant did not apply per se for a particular 
assistant principal position, the district was weTTaware of her Interest 
in and qualifications for such a position. It certainly should have 
considered her when such positions arose during her tenure as an adminis- 
trative intern. However, not only did the district fail to consider her 
for a position at ALC — and eventually demote her to classroom teacher — 
but also It promoted two men, both with less seniority in the administrative 
intern program and less experience overall, to assistant principal ships. 

The district proffered several "legitimate nondiscriminatory reasons" 
for its failure to promote the complainant. See pp. 4-5, n. 6. supra . 
As previously discussed, each reason is inconsTstent with the facts 
uncovered and deduced during OCR's investigation. It seems clear, 
therefore, that the reasons are merely pretexts for the resultant 
discrimination. Thus, the evidence sufficiently establishes a prima 
facie case of discrimination, for which the district has been unable to 
articulate any non-pretextual , legitimate reasons. 

II. The applicability of the doctrine of res judicata 

In addition to denying any unlawful discrimination against Hs. Montgomery, 
the district has repeatedly claimed that OCR is estopped from maintaining 
this action because of the doctrine of res judirata . The district contends 
that her sex discrimination allegation was litigated previously under 
Title VII in the U.S. District Court for the Southern District of Ohio 
(Civil Action No. C-3-77-328). 

The doctrine of rw judicata holds that a judgment on the merits in a 
prior suit bars a second suit on the same cause of action involving the 
same issues and parties. Vy See, e^., Lawlor v. National Screen Service 



11/ In support of its position, the district cites Kremer v. Chemical 
~ Construction Corporation , 102 S. Ct. 1883 (1982). In that case, 
the Supreme Court held that a Federal court considering a Title VII 
employment discrimination complaint was required to give preclusive 
effect to a state court decision upholding a state administrative 
agency's rejection of the discrimination claims. In Kremer , however, 
unlike the Instant situation, the parties to both actions were identical. 

DOJ, in refusing to accept OCR's referral of the case, in part, on 
the basis of res judicata , cited EEOC v. Huttig, Sash a Door Co. , 
511 F.2d 453 T^h Cir. 1§75). The court cc;tc1uded that, even after 
termination of a charging party's private suit, the EEOC can bring 
suit predicated on, but not limited to, the same charge. Notwith- 
standing this general proposition, the court applied the facts of 
the case before it and held that the EEOC would be barred, under 
res judicata principles, from filing suit on that particular charge 

(footnote 11 continued on next page) 
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Corporation , 349 U.S. 322 (1955); Park lane Hosiery Co., Inc. v. Shore, 
439 U.S. 322 (1922). Ms. Montgomery did file a complaint in district 
court. The complaint did allege that the district's failure to proniote 
her constituted unlawful discrimination against her. She brought the 
action under Title Vil, however. The case ultimately was di$:aissed with 
prejudice for failure to prosecute. However, no evidence wjS presented 
and no findings were made as to the merits of the cass. 

For res judicata purposes, a dismissal with prejudice for failure to 
prosecute is generally considered a judgment on the merits. Fed. R. Civ. 
P. 41(b); Bierman v. Tampa Electric Co. . 604 F.2d 929 (5th Cir. 1979). 
The doctrine should not serve as a bar to the present action, however, 
because the Assi^ttint Secretary for Civil Rights, the moving party in 
the administrative action, was not a party to the district court proceeding 
there is no privity bet;»een the Assistant Secretary and the complainant. 

In order to justify the cpplication of either collateral estoppel \Z/ or 
res judicata , both "the judicially determined matter and the proceeding 
under consideration [must] have a strict mutuality of parties and issues." 
In the Matter of Perry County School D istrict, Administrative Proceeding, 
U.S. Department of Education, Docket No. 80-VI-2, March 5, 1981. 

In addition, it is significant to draw attention to the different purposes 
behind Title IX and Title VII. While both are antidiscrimination statutes. 
Title IX is enforced to ensure that no Federal monies are used to support 
discriminatory activities operated by j recipient. Title IX actions are 
pursued to protect the public Interest. Title VII actions, -n the other 
hand, are maintained in order to rectify the injustice committed against 
the individual whose civil -ghts have been threatened. Although the 
gravamen of the Title VII » -d Title IX violation may be identical, the 
interests to be protected bi these two statutes aj*e distinct. The com- 
plainant's Title VII action was based on her Interest in securing a 
personal remedy for the discrimination. In an aotninistrative proceeding, 
OCR's Title IX action would be based on the Assistant Secretary's interest 



(footnote 11 continued from previous page) 

and on behalf of the person who haJ had the suit adjudicated. This 
Fifth Circuit case is distinguishable from the instant ection. Whether 
the EEDC or the individual claimant pursues an dction under Title VII, 
an individual remedy is sought. Even though Ms. Montgomery filed an 
earlier claim under Title VII, the instant Title IX action Involves 
a different party, 1 .e. . the Departfpent of Education, and • ^eks to 
rectify different Interests. 

12/ Collateral estoppel precludes relitigattng o different cause of action 
Involving issues that were both actually litigated and ''scessary tu 
the outcome of a prior action, ^ee, e.g. . Lawlor , supr ^; Parklanr 
Hoci .'ry , supra . 
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in assuring that Federal financial assistance does not support a discrimi- 
natory program or activity. The ultimate remedies in Title VII and Title IX 
actions are not necessarily the same -- in fact, there are times when the 
Title IX re«e<ty ( i.e. , termination) is acceptable to OCR, but may not satisfy 
or provide restitution for th^ complainant. 

It is also important to note that collateral estoppel and res Judicata 
■are not to be rigidly applied." Perry County , supra at 7. See also , 
Shinman ^. Frank , 625 F.2d 80, 89 (6th CI r. 1980). if the result of 
apply 1 ng either doctrine would be to contravene overriding public policy 
or to result in manifest injustice, then courts have held that these 
doctrines should not apply. TiPler v. E.I. Dupont Hcwours and Co. , 443 
F.2d 125, 12B-129 (6th Cir. 1971); Perry County , supra. Ciearly^^it 
would contravene public policy to preclude OCR froci pursuing the public s 
interest in seeking to prevent the distribution of discriminatorily 
affected Federal funds, solely because a different plaintiff seeking a 
different remedy failed to prosecute her claim. "CT]he implications of 
barring a civil rights claim on res Judicata grounds deserve careful 
consideration. [Citations acitttd.J', Perry County , supra at 8. 

Thus, not only because the parties and issues in the two proceedings are 
different, but also because it could contravene public policy, it would 
be inappropriate to apply either res Judicata or collateral estoppel to 
bar the enforcement of this action. As a final note, we should also 
decide whether to notify the complainant and the district, inasmuch as 
a ten-day letter was sent on June 9, 1983, warning the district of the 
impending referral to OOJ for appropriate judicial relief. In light of 
the above, we recoovnend that an administrative proceeding be initiated 
against Denton Public Schools. 
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DATE. 

TO: Clarinet Thonis 

Assistant Secretary 
for Civil Rights 

^m: Antonio J. Califa ^0*4^ 

Oirtctor for Litigation* Efrforcciient 
and Policy Strvict 

SUBJECT: RtcoMMndation for Title IX Enforcwent Action Against 

Dayton Public Schools* Dayton, Ohio» ID. 15760070 . . . OECISICN 

Aftor rtvltwing Rtgion V's Recowiendation to takt Mainistrative 
Action and thr Rtglonal Civil Rights Attorneys Unit's Litigation 
Report » Litigation* Enforc««ent and Policy Service concurs in the 
recoMtr.a«t1on to take adninistrative action against Dayton public 
Schools* Ohio. 

EACKGROUW) 

The conplalnant* Nary Nontgo«ery* initially alleged that the Dayton 
Public Schools di serial nated against her on the basis of race and 
sex by failing to prCMOte her froa the position of adainlstrative 
intern to the position of assistant principal. In Addition* the coa- 
plalnant alleged that the school district retaliated against her for 
having filed a coaplaint with XR by dcaoting her froa the position 
of edainistratlve intern to the position of classrooa teacher. 

0) Oeceabtr 28* 1976* XR received Ns. NontgoMry's original coa- 
plalnt which included the race and sex discrialnation charges. At 
that tiae* she was eaployed in the district as an adainlstrative 
inttm* a position which district officials led her to believe 
would eventually lead to a proaotion to assistant principal or a 
siailar position. 1/ Mhen the expected proaotion was not forthcoaing* 
she filed the iHM?1ate coaplaint with XR. 2/ 



1/ Several docuaents in Region V's Litigation Report* including 
" the State coaalssion hearing exaainer*^ decision* indicate that 

ccaplalnant was led to believe that sh^ would eventually be 

prGBoted to a higher adainlstrative position, 

2/ Ccaplalnant also tMed ccaplaints with the EEX on Septeaber 
*~ 20* 1976 (based on TUla VII of the Civil Rights Act of 1964) 
(Title VII) and with the Ohio Civil Rights CoMission (XRC) 
on Jtjne 28, 1977 (also bas«{l on Title VII» but including the 
retaliation charge* whichj^t filed with the EEOC). 0> Kay 
20* 1977* the EEX issued a 'no probable cause* determination 

(footnote '.onttnued on next page) 
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^ H«y 23, 1977, coiplalnant was infonitd thit the «(k1n1ttritWt Inttm 
progr«a was to bt abollshtd tht folloirtng school year fo'> budgttary rtasons. 
Efftctlve June 29, 1977, thtrefore, htr job . «t« as an adilnlstratlw 
iitttrn *«rt ttminattd. Also on that day, H$. jntgowtpy rtctlved written 
notice of the fact thet she was being reassigned to the position of classrooM 
teacher for the 1977-78 school year. 3/ It is her assertion that the demo- 
tion occurred as of Stptenber 6. 197/7 when «he •ctually started Ueching, 
rather than tt of the date she received notice of the retssiofwent. See 
footnote 10, Infra . — 

Based on the evidence secured during the on-site investigation, OCR issued an 
LOF on February 9, 1979, in which both race and sex ewployn^nt discriaination 
vielatiorj were cited, as well as a retaliatory demotion. 4/ M additional 
on-site was conducted to focus on the retaliation aspect of the complaint. 5/ 



(footnote Z continued) 

on the charge of discrimination. On June 27, 1980, a Hearing Examiner 
rtcoMwnded to the OCRC that the complaint be dismissed. OCRC followed 
the recommendation and di missed the action on October 6, 1980. VYwther 
the instant action is, or may be, barred by either the doctrine of res 
Judicata or collaUr«l estoppel will be discussed infra . 

3/ This reassignment Involved a reduction in pay (an additional four weeks 
selary to which a classrooi teacher was not tntitled) and status, and 
occurred despite the fact that the complainant's supervisor had repeatedly 
submitted requests to various district officials for complainant to be 
promoted to the position of assistant principal. 

if The demotion of Hs. Hontgomery was one of the factors contributing to OCR's 
original dtUrminatlon of the district's inellgiblli^ for CSAA funding 
for the 1978-79 school year, since OCR then believed thet the demotion was 
a result of race (and sex) discrimination. Subsequent to the show c^use 
hearing and during settlement negotiations, OCR's determination regardino 
Ms. Hontgomerys demotion was withdrawn for ESAA purposes when the school 
district agreed to major procedural changes that would remedy the cited 
compliance violations (although they were not directly related to her 
demotion). OCR agreed not to pursue the charge of retaliation for having 
/iled a race diicrimination complaint. 

5/ On July 31, 1980, OCR informed the district that while it no longer had Jurti- 
diction over the sex discrimination complaint (because of the dacislon tn 
^' ffl' ^' Supp. 1021 (E.O. Mich. 1977). iffd. 

600 F.Zd 581 i«h cir. 1979TT7 it did maintain jurisdiction over. «nd 

would continue to pursue, the retaliation aspect of the comphalnt. 
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Th«rt *i«rt thrte othtr indivlowU *<ho hid pirticlpited in tht tdalnlstritlve 
inttrnxhlp progrm; hoMvtr, two Mirt not siailirly litwttd to tht conplilnint 
.Thoit two hM bttn twponrily tppolnttd to the position for «Mrgtncy rtisons 
• fttr th« 1976-77 school jrtir htd ilrtftly btguo; neithtr hid b«tn ltd to 
btlitvt. as htd tht cotpliinint. that thtir appointatnts «ou1d hivt prototion 
poUntial; and both of thtst individuals, as txptatd. rttuMd thtir ttaching 
positions in tht 1977-78 school ytar. 

Tht third adainistrativt inttm (a nalt) ms sort siailarly situattd to tht 
coaplaintnt's circuastancts. Although ht, )1lct coiplainant, ms initially 
rttumtd to tht classrooi for tht 1977-78 school ytar. hatfM^ through tht 
ytar, ht mis appointtd as *adHinistrativt assistant,* a position Mh1ch» 
although affording hln no additional salary, allowid hi« to continut rtctiving 
adMinistrativt txptritnct. The cotplainant ms affordtd no similar opportunity 
and WIS givtn no option upon tht teise of tht inttmship progrM othtr than 
returning to tht clissrooa. 

As OCR's invtstigition progressed, it btc«it incrtisingly tvident thit whereis 
tht adMinistritive intern progria luy hive bttn tlininittd it tht tnd of tht 
1976-77 school ytir on piper, in fict it wis subsequently resurrected under 
I different progrm heeding. During the 1978-79 school ytir, three ailes 
served in the position of "te.cher on speciil issigraMnt* (TOSA}» Like the 
1976-77 idiinistritive interns, the 1976-79 TOSAs perfon^d idMlnistritlve 
dutits ind issisted their r.ipective principils/supervisors, rectived extri 
P«y (16 edditionil days), were under supplementil contricts, ind did not 
perfom my clissrooa teiching» 6/ 

Miertis tht district contends thit the idninlstrativt inttm progrM wis 
abolished btciust of budgttiry constriints, tht TOSA ippointtts rtctived 
tsstntiilly tht SMt addiMcnil p«yMnt is tht edainistritivA interns jnd 
perforMd essentiilly the SMt idiinistritive duties. Mhitever reisons the 
district aiy have actually had for retMrning the coeplainant to the classroon, 
it sought to Justify this action by relying on the ostensible eliaination of 



6/ Not only did an inUrview with thf district's assistant superinUndtnt 

of Mtainistration (on Oecember 14, 1976) suggest that a TOSA is ts^ntially 
tht sa«e position as wis held by the forner Kteinistritive intern, but ilso 
when shown the duties of i TOSA, one of the fonier irtems Identified that 
IS being those of an idMinistritive intern* DlscUiaing this coipirison, 
the district rtpeitedly pointed to the fict thit ti\\ four of the 1976-77 
interns wire returned to the clissroom it tht end of thit icideiic ytir 
because of budgetary linititHns* Moreover, rigidly adhering to its con- 
tention that OCR lacks jurisdiction, the district has not, to date, responded 
to Xft's last correspondence, dated Nay 16, 1961. attaching a copy of the 
February 11, 1981 letter ostensibly never receivwd by the district, in 
t^ich OCR explained that the Roiieo case does not apply to retaliation cases, 
that OCRC did not consider ali the evidence OCR considered, and that OCR is 
not legally bound by the decisions of the OCRC. 
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the Intern progrM. Notwithstanding the apptrtnt slalUrlty between the two 
prograns* and the fact that Ms. HontgoMery tfas highly qualified for any of the 
adfilnlstratlve positions subsequently Mdc available* she was neither chosen 
HQr even consldertd for a TOSA pofltlon* The district's reliance on budgetary 
problems 1s» thtrtfort» highly susptct; It would sees aort likely that her 
dtflotlon was» In fact» provoked by her filing the coiplalnt with XR» 

Once the race and stx discrimination charges wtrt dismissed and with only the 
Title IX rttallatlon Issue r«Mln1ng» the district was given the opportunity 
to raaedy the vlulatlon through: l) proMtlon of the coiplalnant to the edaln- 
Istratlvc Intern* or a comparable (e>9> » TOSA). position; and 2) retroactive pay 
to the coHplalnant In the aaount of tne difference between her selary as a 
classroca teacher end the salary she would have received ti an edtailnlstritlve 
Intern* The district has refused to Institute these rwed1es» howc/er, relying 
upon the Raw^ Jed s ion » es well as the decision of the State agency which 
dismissed the' reUllatlon coeplelnt; either of these decisions* the district 
argues» resolves the natter. 

DISCUSSION 

In addition to establishing the basic elwents of a priM facie case of retal- 
iation » two separate Inquiries aust be Mde. Assualng retaliation can be 
established* does the Sixth Circuit's decision In Rfwo , supra, striking down 
OCR's Subpart E Title IX eaploynent jurisdiction, ^TiTTarTyZurtall our juris- 
diction to handle ccBijlelnts of retaliation eeanatlng froe the filing of Title 
IX wployMnt coeplalnts? Does the final decision by the $Ute conalsslon 
(OCRC) dismissing the retaliation coiplalnt preclude OCR's authority to proceed 
to enrorceaent with the Instant coaplaint because m could be barred by th«i 
doctrines of res Judicata «nd collateral estoppel? As will be diKUsttd Infra , 
neither of the!? polervlUI obstacles would necessarily enjoin our adilnlstrative 
proceedings; failure to teke this violation to enforceatnt would, ho««vcr, create 
a chilling effect on Title IX's efficacy as a reaedlal tool. 

The estebllshaent of a pr1<^ facie case of retaliation requires a showing 
that: 1) the employee engaged In protected activity; 2) the eaploytr was 
awere of the protected activity; 3} there were different conditions of eaploy. 
Mint before and after the protect^-' activity; and 4) the negative conditions 
followed the protected activity within such a period of tine as to give rise 
to an inference of retal1atof7 Motivations. Kraloiiec v. prince Q>orge'> County , 
503 F* Supp. 98S (D. W* 19B0) ; HochsUdt v. Marcester rounsattofi Tor fcxperu " 
■ental Biology^ Inc> > 425 F. Supp. 319 (D. Hass> »7g). aff'd . 545 F.Zd 2U 
(1st Z\r. \m)i !n the MitUr of Caaden County Schools anTTSwrgl a D*Pt. of 
Education , Matnlstratlve proceeding, uo. oepartaent or Eduutton, Docket 
No. M-Vi-3, 80-IX-3 (Septeaber 4, 1981). Once a priaa fade case has been 
deaonstrated, the burden shifts, and the party having taken the adverse 
action aust show a legltlMtc, nondl serial natory reason for such action* 
If such a reason Is shown, the aoving party has an opportunity to deaon. 



strate that the stated reasons are aerely pretextual. Texas Dept* of 

Oaaunlty Affairs v. Burdlne , 450 U.S. , 101 S.Ct. 1089 (1981); ua 

County schools , supra . 
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under 34 C.r.R. § 106.71 7/ of Titit Ix's Implementing regulation (which adopts 
and Incorporates by reference the Title VI prohibition against retaliation, at 
34 C.F.R. § 100.7(e) 8/)» any person whc "has made a coiplalnt . . . under 
tbis Mrt" Is protected against retaliation for such activity. Therefore, 
nhtn kt. NMtgoMtry filed a Title IX coiplalnt irith XR on Oecaaber 28» 1976» 
she MS engaging In a protected activity. 

The district disputes this proposition, however. Relying upon th\ Romeo 
decision, It argues that since OCR lacks jurisdiction over the complainant's 
Titl. IX Mployment discrimination complaint, It similarly lacks jurisdiction 
over the r«tal1at1on complaint which evolved from the Initial complaint. Ultj. 
out the substantlvt jurisdiction, the district rejects the assertion that Ms. 
Hontgomiry mas engaging in actlvlQr protected wider Title IX. The Sixth Cir- 
cuit decision In Amm, supra» Invalidated Subpart E of the Title IX regulation, 
thereby restricting OCR's jurisdiction over employment practices. But since 
It did not specifically address the retaliation regulation (which Is not found 
In Subpart E), the scope of that decision cannot be so broadly construed as to 
effectively eliminate XR*s jurisdiction over complaints of retaliation as 
well. That Is to say, Romeo does nothing to diminish the protection against 
retaliation afforded an individual filing a complaint wder Title IX. 

The Importance of the retaliation regulation Is that It protects access to 
the processes available under Title IX. Inasmuch as It Is Intended to be 
leore of e procedural safeguard than a substantive remedy per se, a complain- 
ant who files a Title IX complaint, under circumstances similar to those of 
Ms. Montgomery's, Is protected against retaliation for filing that complaint, 
even If XR Is ultimately found to lack jurisdiction over the original com- 
plaint Involving employment discrimination. In the Instant case, Ms. Mont- 
gomery had filed her or^^jnal complaint In 1976, before the district court had 



y Section 106.71 states: 

The procedural provisions applicable to Title VI of the Civil Rights 
Act of 1964 are hereby adopted and Incorporated herein by reference. 
These procedures may be found at 34 C.F.R. 100.6 - 100.11 and 34 
C.F.R. Part 101. 

8/ Section 100»7(e) ( Intlnldatory or retaliatory acts prohibited ) states 
In pertinent part: 

Mo recipient or other person shall Intimidate, threaten, coerce, 
or discriminate against any Individual for the purpose of Inter- 
fering with any right or privilege secured by . . . the Act or 
this part, or because he has made a coaplalnt, testified, assisted, 
or participated In any manner In an Investlgatfon, proceeding or 
hearing under this part .... 
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Mde Us decision In Roweo , supra , and at a t\m wtitn OCR ms still routinely 
accepting ard Invtsti gating Subpart E tBplojrMnt casts* Undtr tha clrcua. 
stances, NDntgoMry's filing of a Tltla IX taplojinnt diKrIal nation 
coapUInt Mas an approprlata courst of action and const Itutad activity pro. 
tict«d by tfm Tltlt IX rtUllatlon rtgulatlon. A school district should not 
t>e ptniltttd to rttallatt against a ptrsoo bacMSO ho or sht fllad a coiplalnt 
with OCX about a prtctlct prohlbltad by ont of our rtgulatlons, and than saek 
to Inunlzt Itstlf vhon tht rtgulatlon happttis to bt subsaqutntly Invalldatad. 

Sactlon 100. 7(t) (and Section I06.n, through Incorporation by rtftrcnco) 
protects against two types of retaliation ("opposition* and "participation*). 
Like those provisions. Title VII provides brood protection against retaliation 
and contains analogous clauses describing the protected classes. It Is the 
sd^allcd 'participation clause* (lAlcli protects those iHio. Inter alia , file 
a charge under the statute) which our attention Is fiocvsed on ror puTpdses of 
daMnstratIng that this coipUlnant's ectlvl^ was protected, g/ The slallarlty 
of the language in Seaion 100.7(e) and Section 704(a) of Title VII, and the 
shared pirposes of the two civil rights provisions, mHo Judicial construction 
of the one applicable to the other* The Slas eese, swpra , noted that the 
purpose of the participation clause *1s to protect the eeployee who utilizes 
the tools provided by Congress to protect his rights* If the availability of 
that protection were to turn on whether the eeplqyee's charge wire ultlwatcly 
found to be aerltorlous, resort to the remedies provided by the Act would be 
severely chilled.* 588 F.Zd at 695. Slallarly, wder Title IX» this chilling 
effect would also occur If the availability of the protection were to turn on 
Mhether the eaployee's underlying charge (which wu within OCR's Jurisdiction 
at the tiee the coaplalnt was filed) was later ie(Sni1ned by subsequent cast 
Uw. Moreover, even If our retaliation jurisdiction were conditioned on the 
Initial coaplalnt *s having been aade In good faith, section 100.7 (e) would 
clearly protect Ms. Montgoaery. since she filed the coeplalnt with OCR with a 
reasonable belief that the f^^.ts wart as sht stated thes and that OCR regulations 
prohibited the conduct of «rtich she coaplalned. Sae Berg v. LaCorsse Cooler 
Co.. 21 EPO Paragraph 30, 542 (7th Cir. 1980)(the plaintiff was 'an educated 



9/ There are a nuaber of Title VII cases trftlch stand for the proposition 
that the validity of the original clala need not be established In 
order to secure protection froa retaliatory acts. Set EEOC v. Virginia 
Carolina Veneer Corp. , m F. Supp. 775, 778 (H.O. WT 1585) ("sect ion 
702(a) proteas eapioyees froa aaploytr rttallatlon for filing conplalnts 
with EEX, even If the charges are false and atllclous*); Slas v. City 
Denonstratlon Aoency. S88 F.Zd 692, 695 (9th Cir. 1978)(*irT$ welTstttled 
tnai the participation clause shields an oaployee froa retaliation regard- 
less of the eerlt of his EEOC charge*); Equal Eeployaent Opportunity 
Coaelsslon v. Kalllr, Phillips, Ross, Inc. , Ifll r. Supp* 66, 70 (S.D. R.Y. 
1975} ("an eaployee need not ts iabMi!^ Ihk validity of his original clala 
to establish a charge of aaployer retaliation for haying aadt the original 
Charge or otherwise engaging In conduct protected by Section 704(a)*). 
See al so Ptttwy v. Aaerlcan Cast Iron Pipt Co. . 411 F.2d 998 (5th Cir. 1969). 
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and Infonaed layperson who should not be burdened with the sometimes laposslble 
task of correctly anticipating how the Cupretse Court nay interpret a particular 
statute .... Her opinion was based upon reasonable belief and her opposition 
should be protected from retaliatory discharge*). 

The coRplainant filed her cowplaint on Otc««ber 28, 1976. On January 12, 1977, 
the district was notified that a complaint had been filed alleging race and sex 
discrimination against one of Its employees for failure to promote, although 
Ms. Montgomery's name was not specifically mentioned. A letter from the school 
district, dated March 3, 1977, Indicates that at least as early as February 28, 
1977, the district was aware that Ms. Montgomery w«s the complainant. After 
the on-site Investigation was conducted (March 10-11, 1977) and when the district 
notified the complainant that she »«s being returned to the classroom (In June 
of 1977), the district was certainly aware of the complainant's protected activity, 
i «e. , her filing a complaint with OCR. 

The courts have held that any reassignment of a teacher or school staff oeober 
under which he or she receives less pay, holds less responsibility, or Is 
required to have a lesser degree of skill constitutes a demotion. Singleton 
V. Jackson Separate >j""jclP*^ School District , 419 F.2d 1211 (5th Cir. 1565), 
cert, denied , 596 U.S. 1032 (1970): in the"Tgtter of Perry County School Pis- 
TfTcl and Mississippi State DepartmenT'of tdvcation , AdbIM strati ve Proceeding. 
U.S. Oepariaent of kducation. Docket ». 80-VI-2 (March 5, 1981). Transferring 
Ms. Montgomery from acftilnlstratlve Intern to classroom teacher Involved reas. 
signing her to a position for which she received less pay, held less responsi- 
bility and was required to have a lesser degree of skill. As such, this reas- 
signment constituted a demotion and occurred subsequent to her protected activity. 

Finally, the complainant's demotion to classroom teacher occurred five months 
after the district had first learned of her coBplalnt and three months after 
OCR's on-site Investigation. Moreover, her demotion occurred at the end of 
the academic year, presumably the earliest tlac at which such a reassignment 
would occur. This change In her eoployment sutus, therefore, followed her 
protected activity, and the district's awareness of this activity, within a 
short enough period of tlae that a court cwild Infer retaliatory jiotlvarlon* 

Having thus established the necessary elements to submit a prima facie case 
of retaliation, the next step is to consider any legitimate, nondiscriminatory 
reasons offered by the district for Its adverse action against the complainant. 
The district's posltloft Is that It did not demote Ms. Montgomery as a retal-' 
latory act, but for financial reasons. It pu'^ports to support this assertion 
by pointing to the fact that all four 1976-77 administrative Interns were 
returned to the clasfrooa at the er4 of that year. However, as previously 
noted, two of these Interns were temporarily appointed to the position for 
eoergency reasons, fully expecting to return to their classroofos at the end 
of the year, and the third individual was appointed as an 'adtslnlstrative 
assistant^ halfway through the 1977-7d school year, while the cooplaint was 
offered no sirallar option. Moreover, the evidence Indicates that during the 
1977.78 and 1978-79 school years, several Individuals served as administrative 
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interns or 'tetchers on special tsslgnmenf (TOSAs), neither of »rf)ich were 
aide aviilible to th« coipliinant. In view of the f«ct thit positions caopar- 
iblt to the adsiinistritive intern position held by the c«pliinant in 1976 - 77 
continued to be filled in 1977-78 end 1978-79, coupled with the fact that prior 
to mr filing the coapleint with OCR, the coiipliinint had received high evalua- 
tions tor htr ptrfofMnce is m i<kin,*vritive intern is well is requests by 
her suptrvisor for htr to be prcaoted, the district's stited justificition 
for Its deMtlon of >h. MontgoiKry (nMely, budgttiry constriints) is a 
•ere pretext for rtUliation. 

The rewining issue concerns the iapact of and deference to be given the 
decision of the Ohio Civil Rights Conlssion. The coapliinint filed a 
charge with the OCRC on June 28, 1977. After an investigation was conducted 
and probable cause was found, OCRC issued a fonul coaplaint on July lO, 1979, 
alleging that the dcMtion was In retaliation fbr the caiplainant*s filing a 
discriminatory c»plaint with the EEOC In 1976. The Hearing Exaniner subse- 
quantly recoMtnded that OCRC dismiss the case both on jurisdictional and 
substantive grounds. 10/ The OCRC disaissed the case on October 6, 1980. 

The OCRC did not, however, fully explore the evidence to the SMe extent that 
OCR did. Because of Its aore liaited Investigation, OCRC was unable to deaion. 
strate that the 'teacher on special assignmnt" program wts essentially a substi- 
tute for the adiinistrative intern program. Their investigation did not con- 
tinue into the 1978-79 school year, as did OCR's, and therefore, could not reach 
the saiw conclusion, i.e. , that the 1978-79 TOSA positions were coaparable 
to the 1976-77 adiinistrative Intern positions, despite the different job 



In order to justify the application of either collateral estoppel or res judi- 
cata, both "the judicially deterained matter and the proceeding under"conTT3er- 



10/ The reccMendatlon to dismiss the complaint on proctdural grounds was 
b«$«d on a State statute of limitations. The OCRC was required to 
Issue a fomal complaint within two years after the alleged unlawful 
discriminatory practices were committed. The coaplainant argued that 
the retaliatory demotion took place on Septeaber 6, 1977 (the date she 
actually returned to the classrooi), ttfiertas tht district argued — 
successfully that it occurred. If it all , on Jwe 29, 1977, when 
she received written notice of the reassignment. The Hearing Examiner, 
Having deti rained that the statute of limitations expired as of June 28, 
1979, granted the district's Motion to Dismiss. He also decided the case 
on the merits and found that the district's reliance upon budgetary con- 
cerns was valid, and that it was enough that the district could demonstrate 
that all four of the 1976-77 administrative interns were returned to class- 
row teaching assignments at the end of the year. Based on this evidence 
{which was not as complete as that produced by OCR's more exhaustive investi- 
gation), the Hearing Examiner concluded that there were legitimate, nondis- 
crioinatory reasons for the demotion which were not merely pretextual. 
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atlon [must] htvt t strict mutuality of parties and of Issues.* Perry County , 
supra, at 7. The parties to the XRC proceeding Mtre the complainant and the 
school district; the Moving party In the lanedlate proceeding Is the Assistant 
Secretary for Civil Rights, not a party to the XRC proceeding, Furthenwre, 
tHe Issues In the two proceedings differ; the XRC action Involved an allegation 
of retaliation for having filed a Title VII coaplalnt. uhtreas the Instant 
tctlon Involves Title IX, and the reMdy sought ««ould be the denial of Federal 
funds to a recipient who has restricted eccess to XR*s «di1n1 strati ve processes, 
Moreover, collateral estoppel and res Judicata *er» not to be rigidly applied.* 
Perry County , supra , at 7. See also CTTagrT v. Frenk, 625 F,2d 80, 89 (6th 
Cir. 1980). If xhe result oTTppTyTng either doctrine would be to contravene 
overriding public policy or result In aanlfest Injustice, then courts have 
held thet thne doctrines should not apply, Tlplcr v, E,I, Dupont Wewours 
end Co.. 443 F.2d 125. 128-9 (6th Ur, 1971); Perry County, supre , 'CTIhe 
lapncitlons of barring a civil rights clela on rts judTcita growds deserve 
careful consideration. [Citations onltted,] • , 1 Ujt wouid be impossible 
for the statute to be lapleaented If persons were subject to threats, coercion 
or retaliation. For that reason eTone It [My not be] In the public Interest 
to apply the doctrines of collateral estoppel or rts judlcate even If they 
technlcelly were appl1c»ble," perry County , supra, at 8* Thus , not only 
because the parties and issues in tne two proceedings art at variance, but 
also because it would contravene public policy to cllalnate the protection 
egalnst threats, coercion or retaMatlon afforded an Individual filing a 
Title IX codplalnt. It would be, 'herefore. Inappropriate to apply elthtir 
res Judicata or collaterel estoppel to bar the enforcement of this action. 



Having established not only a prima facie case of retaliation, but also that 
the district's proffered *leg1t1mate, nondiscriminatory reasons* are no more than 
pretexts, le conclude that the district Is In violation of Title IX and the 
Implementing regulation. The fact that a decision has been rendered by a 
State agtncy dots not. In and of Itself, dispose of the matter. Not only 
ere the two proceedings not Identical, but also it would not be In the public 
Interest for us to close our file In this matter. The case Involves more 
than Just a retaliatory demotion of an Individual ; It also Involves ensuring 
accessibility to XR's administrative processes. "[Unremedied retaliation 
has a long.term chilling effect upon the willingness of the persons against 
whom the retaliation was directed and others to utilize their rights under 
the [Act].* Brief on Behalf of the Assistant Secretery for Civil Rights, In 
the Matter of Camden County Schools, Georgia , supra , at 31. 
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RECOMHEHDATIOH 

8tc«use our efforts to achieve voluntary compliance have proved unsuccessful* 
. wt rtconnend that OCR Initiate enforcenent proceedings against the Dryton 
Public Schools. 

DECISION 

Approved 

Disapproved 

Other 

Date 
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MEMORANDUM 



UNITED STATES DEPAJ^TMENT OF EDUCATION 



WASHINGTON. DC :o:o3 



TO 



Harry M. Singleton 
Acting Assistant Secretary 



DATE 
PURPOSE: ACTION 



for Civil Rights 



FRQ4 



7 "'f - ft- 
Antonio 0. Cillfa ' ' . // 
Director for Litigation* Enforcement 



and Policy Service 



SUBJECT: Revised ReccMtendatlon for Title IX Enforcement Action Against 
Dayton J>ubl1c Schools, Dayton, Ohio, XR No. 15760070 — 
EXECUTIVE SU»«1ARY 



This action Involves the school district's failure to promote the con^plalnant 
In retaliation for her previously having filed a complaint with OCR. Although 
Hs. MontgoiRery had Initially filed a conplalnt In which she alleged substan* 
tlvt race and sex discrlalnatlon charges as wtll as a subsequent retaliation 
charge, XR eventually dropped both of the Initial allegations — the race 
dIscrlMlnatlon Issue was resolved as a result of ESAA negotiations and the 
sex discrimination Issue *ms dropped after a decision was rendered In Romeo 
Cowmjnlty Schools v. HEW, 438 F, Supp. 1021 (E.O. Mich. 1977), aff 'd , 
P.Zd 581 I6tn cir. lSf79y (where it wts determined that OCR did noTTTave 
general jurisdiction over complaints of sex discrimination in employment). 
XR advised the parties to the action that only the retaliation aspect of 
the complaint would be pursued. Uhen XR staff recently met with district 
official s» the discussion focused on the retaliation Issue, since the 
substantive sex discrimination Issue had been cast aside. On May 17, 1982, 
the Supreme Court upheld the validity of Subpart E of the Title IX regulations, 
thereby reversing, by implication, the Romeo decision. North Haven Board of 
Education v. Bell , No, 80-986. Inasmuch as the regions have been advised 
to contact alT^coaplainants Mhost Subpart E conplaints were closed, never 
opened, or put on "hold," to determine whether they want XR to pursue their 
cases, it is likely that the substantive sex discrimination aspect of the 
original complaint filed by Ms. Montgomery »dll be reKtivated in due course. 
The district, however, unequivocally denies that Ms. Montgomery was the 
victin of any type of discrimination, either substantive sex discrifflination 
or retaliation. In the meantime, therefore, the immediate issui:. i.e. , 
retaliation, should be taken to enforcement, as the district has given every 
indication that they have no intention of settling this matter voluntarily. 
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MEMORANDUM ^^^,S:^».°f 



DATE 

.TO : Harry H, Singleton PURPOSE: AaiON 

Acting Assistant Secretary 
for Civil Rights •.//• 

FROH : Ante nio J, Calif 1 . ' 

Director for Litigition, Enforcement 
end Policy Service 

SUBJECT: Revised Recoiwiwndition 1/ for Title IX Enf . -ceflwnt Action 

Against Dayton Public ^cHools, Dayton, Ohio, OCR Ho, 15760070 

ISSUE 

Whether the school district retaliated against Mary Hontgoniery , the complain- 
ant, in violation of Title IX and its ifsple«enting regulation, when it failed 
to promote her, after she hed filed a complaint of di serial nation with OCR 
against the district. 

SUMMARY OF SPECIFIC RECOWtfUOATIOWS 

After reviewing Region V's RecOMendatlon to Uke Actaini strati ve Action and 
the Regional Civil Rights Attom^s Unit's Litigation Report, LEPS concurs 
in the recQ««tndation to Uke a<ta1nistrat1ve action against D«yton Public 
Schools, Ohi( 9 for falling to proMote the complainant, Mary Montgomery, from 
the posltior, of classroom Uacher to •teacher on special assignment" (TOSA), 
or to a comparable position. 

BACKGROUND 

The complainant. Miry Nontgonery, Initially alleged that the Dayton Public 
Schools discriminated, against her on the bus is of race and sex by failing to 
promote her from the position of adnlni strati ve Intern to the position of 
assistant principal. Z/ In addition, the complainant alleged that the school 



1/ The original enforcement rtcommendatlon (attached at Tab A) was submitted 
by the Litigation, Enforcement and Policy Service (LEPS) to the then Assls* 
tant Secretary on January 11, 1982. On January 20, 1982, we received 
comments about the recommendation from Michael Middleton (attached at 
Tab B). At a result of Nr. Middleton *s comments, we met with district 
officials on March 23, 1982, at which time the district's current position 
was ascertained; alto raised at that meeting was the possibility of 
resuming om^otiatlons, but according to the district's attomay, "the 
superintendent has no interest in conciliating this matter . . . 

2/ It Is iaportant to keep In mind that the following positions, which are 
comparable In substance, are, for whatever the district's reasons may 
be, expressly labeled differently: adiinl strati ve inUrn, adninis- 
tratlve assistant and "teacher on special assignment.* 



t! i ViJui- 



BEST COPY AVf-auV^i 



ERIC 



337 



333 



district retaliated against Ur for hiving filed a co«plaint Kith OCR. by 
demoting her from the position of administrative intern to the position of 
classroom teacher. 

•On December 28, 1976, OCR received K$, Hontgoiiery*s original complaint which 
included the rac* and stx discrimination charges. At that time, she was 
employed in the district as an adtaiinistrativi intern, a position which at 
least one district official led htr to believe would eventually lead to a 
promotion to assistant principal or a similar position. V When the expected 
promotion was not forthcoming, she filed the iawliat^ complaint with OCR. 4/ 
On May 23, 1977, complainant ms informed that the attainistrativi intern ^ 
program was to be abolished the following school year for budgetary reasons. 
Effective June 29» 1977» therefore, her job duties as an atftiiini strati ve 
intern were terminated. Also on that day, M$, Hontgomery recaived written 
notice of the fact that she was being reassigned to t;« position of classroom 
teacher for the 1977-78 school year. 5/ Based on the evidence secured during 
the first on-site investigation, OCRTssued an LOF on February 9, 1979, in 
Mtiich both race and sex employment discrimination violations wert ci.^d, as 



2/ Several documents in Region v*s Litigation Report, e.g, , the State 
commission hearing examiner's dKision and an OCR interview with the 
person who interviewed Ns. Nontgomery for the administrative in. %m 
Position, Indicate that coaplalnant tus indeed led to believe that she 
would eventuallv be promoted to a higher administrative position, Wten 
this was repeated at the ^rch 23 meeting in Dayton, one of th^ district 
officials could only respond by stating, "Mell, what right did her super- 
visor have to tell her that at the interview for the administrative intern 
position?" 

4/ Complainant also filed complaints with the EEOC on September 20, 1976 
(based on Title VII of the Civil Rights Act cf U64) (Title VII) and 
with the Ohio Civil Rights Commission (OCRC) on June 28, 1977 (also 
based on Title VII, but including a retaliatory demotion charge, which 
was not filed with the EEDC), On Hay 20, 1977, the fEOC issued a "no 
probable cause" determination on the charge of discrimination. On June 
27, 1980, a Hearing Examiner reconmemled to the OCRC that the conplaint 
be dismissed* OCRC folloimd the recommendation and dismissed thi action 
On October 6, 1980, Whether the instant action is, or may be, barred by 
either tha doctrine of res Judicata or collateral estoppel will be dis- 
cussed infra , 

5/ This reassignment involved a reduction in both paj (an additional four 
weeks* salary to Mhich a classroom teacher was not entitled) and status 
(according to the complainant; district officials deny that there was a 
reduction in status), and occurred despite the fact that the complainant *s 
supervisor had repeatedly submitted requests to various district offiriiU 
for the complainant to be promoted to the position of assistant principal. 
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well as a retaliatory deiiotlon. 6/ additional on-site was conducted to 
focus on the retaliation aspect of the complaint. 7/ 

There w«rt three other Individuals i^o had participated In the administrative 
Internship progran; two of then, hoover, were not slnllarly situated tc the 
CQiplalnant. Dtose two Individuals had been teiaporarfly appointed to the 
position for caergency rtaions after the 1976-77 schrol year had already begun; 
neither had b«tn ltd to believe, as had the ccnplalnant, that their appointments 
would hkvt proAotlon potential; and both of these Individuals, as expected, 
resuntd their teaching positions In the ig77-78 school year. 

The third administrative Intern (a Male) was More similarly situated to the 
cdiplclnant's circumtancts. Although he, like complainant, was Initially 
returned to the classrooa for the ig77*78 school year, halfway through the 
year» he was appolnttd as "adalnlstratlve assistant," a position which, 
although affording hia no additional salary, allowed hln to continue receiving 
administrative experience. The complainant was afforded no similar opportunity 
and was given no option upon the demise of the Internship program other than 
returning to the classroom. 

The cGMplalnant notified XR of the ostensible reenergence of an administrative 
program (I.e. , the TOSA position) when she learned about It a year after the 
termination of the administrative Intern program. She forwarded two letters to 
OCR, one datad August 25, ig78, and the other Septeober 20, ig78, both of «^1ch 
essentially advised KR of the existence of the TOSA program and of the fact 
that three males (nont of whom appeared any more qualified than she) had been 
selected as TOSAs. These positions had been neither publicly advertised nor 
otherwise directed to the complainant's attention. 

Our i;ubsequtnt Investigation pointed out a remarkable similarity between 
the defunct administrative Intern program and the newly created TOSA program. 
Like th« administrative Interns, In the first year {SY ig78-7g) the TOSAs 



6/ The demotion of Nt. Montgomery was one of the factors contributing to XR*s 
" original determination of the district's Ineligibility for ESAA funding 
for the ig73-7g school year, since XR then believed that the demotion was 
a result of race (and stx) discrimination. Subsequent to the show cause 
hearing and during settlement negotiations, XR's determination regarding 
Ms. Montgomery's demotion wis withdrawn for ESAA purposes i^en the school 
district agreed to major procedural changes that would remedy the cited 
t compliance vIoU.clofts (although they were not directly related to her 
N demotion), ycft ^y** ^ not to p ursue the charge of retaliation for having 



Y filed a race discrimination complaint. 

7/ On July 31, 1980, XR Informed the district that while It no longer had juris- 
diction over the sex discrimination complaint (because of the decision In 
Romeo Coimwjnlty Schools v. HEW), It did maintain jurisdiction over, and 
would continue to pursue, tKr*retal1at1on aspect of the complaint. This 
decision has since been overruled. See discussion Infra on the effect 
of the recent Superme Court Oec1s1on"nr North Haven . 
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perfon«d idilnl strati ve dutlts 8/ irx] asslsttd their rtsptctlvt principals/ 
supervisors, received extra pay T^^ additional days), 9/ wre under supple- 
Mental contracts, and did not perfora any classroom teaching. This conclusion 
as to tbe striking slallarlty between ^^e fonner ad«1n1strat1ve Intern program 
And the TOSA position was borne out by the rwirks of one of the four original 
administrative Interns* 10/ Uhen asked whether he knew of any 'teachers on 
special asslgntvnt/ he Tesponded that he was aware of three TOSAs who were 
functioning as adalnlstratlvt Interns. Uhtn given the TOSA Job description 
Jind asked If its duties were tiallar to the duties ptrfonttd by an adalnlstra. 
tlve Intern, he said, "There's no question about U. Those arc the duties 
of an adalnlstratlve Intern.* In response to a question as to why he thought 
the administrative Intern position had been eliminated, he said (*off the 
<'ecord*) that It hadn't been ellialnated, but that the naae had been changed 
to *tMCher on special asslgnMnt." According to the B)S, he also said that 
the only reason they had Mde the effort to change the naae of the program 
was because Niry A^ntgonery had filed a coaplalnt alleging that the district 
had discriminated against her. U/ (Unlike his other statements, however, 
the latter comaent was neither recorded by the B)S nor signed by the former 
intern.) 



8/ The district recently contended that TOSA was a "non-administrative' posl- 
tlon. It refused to compare the two programs since none of the TOSAs had 
been promoted to the position of assistant principal, whereas six (out of 
the thirteen Individuals participating in the program over the years) admin- 
istrative Interns had Lscaae assistant principals. The district's asser- 
tion does not prove, however, that the TOSAs are non-administrative per se. 
Inasmuch as no one has been appointed to the position of assistant 
principal s1nce~I776. Furthermore, In an Inforaal sampling taken of 
district students, approximately five out of six students responded 
to the EOS's question as to who the school's assistant principal was 
by nafliing the TOSA assigned to tnat school. 

9/ According to district officials, TOSAs no longer receive any extra days, 
" i.e. , the salary and benefits are comparable as those of a teacher. 

10/ This former Intern Is the person described above as aost similarly 
situated to the complainant, 

U/ Disclaiming this explanation, the district repeatedly pointed to the fact 
that all four of the 1976-77 interns were returned to the classroom at 
the end of that academic year because of budgetary limitations. Moreover, 
adhering to Its conterftlon that OCR lacks Jurisdiction, the district had 
not, prior to a recent (March 23, 1982) on*s1te visit, respo.ided to OCR's 
last written correspondence, dated Nay 16, 1981. That letter had attached 
a copy of the February 11, 1981 letUr to the district. In which OCR 
explained that the Romeo case does not apply to retaliation cases, that 
OCRC did not consider all the evidence OCR considered, and that OCR Is 
not legally bound by the decisions of the OCRC. 
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Although tht district's rtllince upon bud9etiry problems is ciuslng the dlscon- 
tinuition of the «ki1 nlstrt^lve Intern progrw «t the end of the 1976-77 school 
yctr My have been vi11d» It would appear that the previous budQetary constraints 
had been rectified when the TOSA progran was established for the 1978-79 school 
year. Given the slsllirlty of the two program, as attested to by a fomer 
parti c1pant» and the fact that Ni. Nontgoaery's tdalnlstratlve qualifications 
wire not subjtct to question, It would sUnd to reason that she not only should 
have been informed of tht re-crtatlon of tht program so that she could have 
applied for a position, but also that she should havt bttn considered for a 
position. Her qualifications were conptrable to, and In som cases exceeded, 
those of the laen selected for the positions. 12/ At the Narch 23, 1982 «tet1ng 
with district officials, when asked wtty the (futrlct had failed to pronote, or 
even consider, Ms. NontgoMry for a TOSA position, the repeated response was 
that she was not at one of the schools where a principal has asked for a TDSA» 
Apparently, a TOSA Is only appointed by the principal at the school where the 
Individual Is already assigned (I.e.* no staff increases are Involved), and 
TOSAs had only been used, until ^STT^JSl-SJ:, at secondary schools paired for 
desegregation purposes. This Ignores the fact, however, that the district 
could have transferred Hs. Nontgoaery to a different school, 1 .e. , one which 
Mas to be paired for desegregation purposes, so that she coul^ have been 



12/ The following sumrlzes the experiences of the three caen who became 
"* TOSAs In SY 78-79: 

Ronald NcCrelght: 

0 21 years with the district (8 years as a Music teacher, 13 

years as an English teacher) 
0 SY 76-77, appointed adilnl strati ve Intern (took over for 

another when an energency arose) 
0 knew It was a temporary assignment and had no expectations 

for a better position 
0 received adil n1 strati ve certification 
0 SY 77-78, resumed assignment as English teacher 
0 SY 78-79, appointed TOSA 

Walter Ingram: 

0 9 years with the district (high school English teacher; depart- 
ment head for four of those years) 
0 received aitelnl strati ve certification 
0 Master's degree In Administration 
0 SY 78-79, appointed TOSA 

WIlllaiT Kash: 

0 with th district since 1958 (8th grade English teacher for 7 
ye^rs* . .ementary principal for 3-4 years; thereafter, taught 
hIgK school; went to night school; took 1 year leave of absence) 

0 Ph.D. in Educational Administration 

The following represent the complainant's experience: 

0 11 years with the district (high school Math teacher) 
0 3/74 thru end of SY 76-77, appointed administrative Intern 
0 received administrative certification 
0 Master's Degree 
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stlecttd for tht TOSA txp«rience. Even 1* sh* hid not been transferred to 
such 1 school originally ( i.e. , as of the be9inning of SY 1977-78), the district 
could have subsequently assigned her to such a school to teach, and thus enable 
her to be a TDSA appointee. This was indetd what was done for one of the 
Xirlglnal TOSA appointtts (who was also one of the two 'ewcrgency* replacements 
for the «da1nistrat1ve intern progr*i during SY 1976-77). This individual was 
assigned to the school for SY 1978-79 to Uach, and shortly thertafter» selected 
as a TOSA. U would thus eppter that the district's reasoning fails to rebut 
the conclusion that its justification for not pronoting Ks. Nontgoaery is 
anything pore then t pretext. 

Onct the race end stx discrialnation chargts hid been disnissed 13/ and with 
only the Title IX retaliation issue r««cin1ng, the district w«s giver the oppor* 
ti^lty to raaedy the violation through 1) p.oaotion of the coaplainant to the 
ad«1nis^r«t1vt intern » or a coapartble ( e.g . TOSA), position, and 2) retroactive 
pey to tm coaplalnant in tht enount of IRe di ffertnce between htr salary as 
a c1assrf)0« teacher and the salary she would have received «s e TOSA or the 
coffparatle position. 14/ Further, H$. Itontgoar *y should be given assurances, 
which should be edequetely docueented in her caployment recxd, thn 1) she 
would have been proaoted previously, but for the retaliation, end 2) she will 
not be penalized in the future for having filed either the initial or the 
present coaplaint. The district has refused to even consider instituting 
these reatdies, however, relying, in part, upon the Roaeo decision (reversed 
by laplicjtion by O-^ ^gpreae Court decision in Worth Haven ), \S/ the decision 
of the stete agency r .ch disaissed the retsliation coapiaint, and their cate- 
gorical denial of any wrongdoing. 



13/ To the extent that the Region hes been advised to cortact ell complainants 
with unresolved Subpart C claias, and further, to th extent that we have 
been In contact with Ms. Hontgoacry as recently as March of this year, at 
«*>ich tiae she unequivocally indicated her continued Interest in having 
all of the allegations pursued, it is a reasonable asswption that the 
substantive sex discrialnation charge will be resurrected. When and if 
this ocars. It ^uld be advisable to Join such an action with the instant 
Issue, assuaing that enforcement proceedings are already under way at that 



U/ According to district records, apparently the TOSAs received the extra pay 
tltls.* ^^^^ mt)iii more than a teacher receives) only for the first year of 
tl5e program (SY 1978-79). 

15/ On June 8, 1982, the Litigation Division attorney assigned to the case Ule- 
phoned the district's attorney in order to ensure that the district w«s aware 
of the North Haven dKision and to tee what effect. If any, the decision 
would have on the district's previous position with respect to tht charges 
filed by Ms. Nontgoaery. The distriCw^s attorney indicated that she believes 
that the decision in Worth H<yef> only bolsters the district's position. 
Although the attorney adiltted to ha -ing not yet read Roaeo , she would not 

(Footnote 15 continued on next pege) 
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As recently is Harch 23, 1982, a Litigation Division attorney and the EOS froa 
the regional office t^o had participated In the original on-site traveled to 
O^tcn to deteraine the district's present position regarding its treatment of 
Hary Nontgonery and to see whether voluntary compliance Mare possible, particu- 
larly in view of the fact that the district had recently hired a new superinten. 
-dent. It becaat obvious after only a few ainutes with two district officials 
and the district's attorney that voluntary negotiations were out of the question. 

ACTIOHS; LE6M. AHAIYSIS AND DCCISIOW 

In addition to establishing the basic eleaents of a priaa facie cast of reUl* 
iation, a separate inquiry aust be aade 16/ as to MheUfir the final decision 
by the State coaalssion (OCRC) disaissing the retaliation coaplaint 17/ precludes 
OCR froa proceeding to enforceaent with the instant coaplaint to the extent that 
we could be barred by the doctrines of res Judicata and collateral estoppel. As 



(Footnote 15 continued) 

directly respond to the inquiry as to how Horth Haven lapacts upon tht 
previous position except to s^ tha* she believes that there are significant 
tiae protleas (i.e. » laches) with the Departaent's case against the district 
and that, overaTTTthe district's position has not been changed by the 
NorthJUven decision* In our view, laches would not succeed as an affiraative 
defense to this action. The district would have difficulty proving *M9t it 
Was prejudiced by tht passage of tiae. We did not, for exaaple, receive any 
response froa the district after our last correspondence, dated Niy 18, 1981, 
at least not until tht Litigation Division attorney ipoke to tht district's 
attorney about scheduling a aeeting In Dayton to deteraine tht district's 
current position. Nevertheless, it would be prudent to expedite the 
adainistratlve proceedings in this case to avoid further deity* 

16/ Inasauch as the Roaeo decision is no longer an obstacle to exaalning the 
Subpart E Title TTiaployaent discrialnation claia, in light of the Supreae 
Court's recent holding in North Haven, it is no longer necessary to discuss 
Mhether that decision would siailarly curtail our Jurisdiction to handle 
complaints of retaliation eaanating froa the filing of Title IX eaplpyaent 
coaplaints, as had been an issue in the original enforceaent recaeaefldttion 
(Tab A). 

V/ It should be no\:ed that the DCRC viewed the district's Ktion as a retaliatory 
deaotion, rather than as a failure to proaote, the latter being the w«y wt 
view this case. In anticipation of the district's assertion that OCR is 
estopped froa pursuing this action on either the theory of rts Judicata 
or collateral estoppel , this difference aay be noteworthy. "Tn order for 
either theory to effectively serve as an affiraative defense, the parties 
and issues of the coa|>arable cases aust be identical ; thus, if the issue 
in the OCRC hearing was Halted to a retaliatory deaotion (under TUle VII} 
and the focus of the CCR inquiry is a retaliatory failure to proaote (under 
Title IX), then it could be argued that the issues are not the saae and 
neither res Judicata nor collateral estoppel would be a bar to the OCR action. 
However, we do not think that this distinction in characterization would be 
legally operative. 
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will be discussed below, this potential obsucle should not enjoin our tdnlnls- 
tratlve enforcewnt efforts; failure to take this violation to enforcesent ifould, 
however, create a chilling effect on Title ix's efficacy as a renedlal tool. 

The establUhaint of a prlaa facie case of retaliation requires a showing that 
1) the wployec engaged in protected Kt1v1ty» 2) the employer was aware of the 
prottctcd activity. 3) thtrt were different conditions of wployaent before and 
after the protected activity* and 4) the negative conditions folloMtd the protected 
activity within such « period of tlae as to give rise to an inference of retaliatory 
■otivatlons. Kfalowec v» Prince George's County . 503 F* Supp* 985 {0. «• 1980); 
HoOtttadt v« Hofceifr Fottnqatlon for &[perl«5?Fal Biology^ Inc., 425 F. Supp* 
318 (D. H%%. 1976). tTf'd . 545 F.Zd Z22 (1st Cir. »7gn !n Tlie Matter of Cawden 
Coiinty Schools and ftaorgu Dept» tf Educetlon . Malnlstratlve Proceeding. U.S. 
Depariaint or Emcetton, Docket no. 80*VI-3. (Scpte^r 4. 1981). Once 

a prlaa facit case his been dcaonst rated, ttm burden shifts, and the party having 
taken the adverse action mist show a legltlMte, nondl serial natory reason for 
such action* If such a reason Is showi, the aovlng party has an opportunity to 
deaonstrate that the statad reasons are aerely pretextual . Texas tept. of 

CoMKinlty Affairs v. Burdine , 450 U.S. , 10 1 S.Ct. 1089 (im); CtaJen" 

County Schools , supra. 

Under 34 C.F.R* § 106*71 of Title lX*s liMplenentIng regulation (which adopts 
and incorporates by reference the Title VI prohibition against retaliation, at 
34 C.F.R. § 100.7(e) W)» any person who "has Made a conplaint . . , under 
this part* Is protect cu against retaliation for such activity. Therefore, 
when Ks. Montgoaery filed a Title IX coaplalit with OCR on Deccifcer 28, 1976, 
she was engaging In a protected activity. 20/ 



18/ Section 106.71 states: 

The procedural provisions applicable to Title VI of the Civil Rights 
Act of 1964 3re hereby adopted and Incorporated herein by reference. 
These procedure; aay be found at 34 C.F.R. 100.6 - 100.11 and 34 
C.F.R. Part 101. 

19/ Section 100.7(e) (Intlaldatory or retaliatory acts prohibited) states 
In pertinent part: 

No recipient or other person shall Intlaldate, threaten, coerce, 
or discrlalnate against any Individual for the purpose of Inter- 
fering with any right or privilege secured by ... the Act or 
this part, or because he has aade a conplaint, testified, assisted, 
or participated In any aanner In an Investigation, proceeding or 
hearing under this part .... 

20/ Prior to the recent Supresne Court decision In Worth H aven , the district 
disputed this proposition. They i ejected the assertTcrTThit the conplain 
ant was engaging In a protected activity under Title IX since OCR then 
licked substantive Jurisdiction over the Initial Subpart i complaint. 
But see footnote 15, supra . 
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The iBportance of the petal iation regulation 1$ that it protects access to 
the processes available under Title IX. Inisawch as it is intended to be 
■ore of a procedural safeguard than a reaedy for the complalned-of substantive 
vioUtipft, « coaplainant Mho files a Title IX coflplaint, e.;d»f circutst'nces 
•siBlUr to those of H$. Nontgowry's, Is proUcted against reUllation for 
filing that coaplalnt. A school district should not b« permitted to retaliate 
against a ptrsoQ because he or she filed a coaplaint with OCR about a practice 
prohibited by one of our regulations. 

Although tht Depertaenfs prohibition against rttallatlon has not been sub- 
jected to Judicial antlysis, courts have ruled on analogous prohibitions wder 
Section 704(«) of Title VII. 42 u.S.C. § 2000e-3(a). Section 100.7(e) (and 
Section 106.7 !• through incorporation by reference] protects against two types 
of retaliation. reUllation Ur "opposition" and "participation." Like those 
provisions. Title VII provides for broad prbttctlon against retaliation and 
contains analogous clauses describing the protected classes. It Is the so-called 
■participation clause" (iihich proUcU those who. Inter alia , file a charge 
onder the statute) which our attention Is focused on for purposes of demonstrating 
that this coaplalnant's activity was protecUd. The slallarity of the language 
in Section X00.7(e) and Section 704(a) of Title VII. and tN shared purposes 
of the two civil rights provisions. Mke judicial construction of the one 
applicable to the other. In Slas v. City Deionstration /^ency. 588 F.2d 692, 
«5 (9th Cir. 1978). the purpose of tfie participation clause was articulated. 

Is "to protect the •^)loyae who utilizes the tools provided by Congress 
to>-otect his rights. If the availability of that protection were to turn 
on whether the enplpyee's charge were ultieitely found to be eerltorious [or, 
by analogy, within the scope of the statute's jurisdiction], resort to the 
readies provided by the Act would be severely chilled." Moreover, even if 
our retaliation jurisdiction wete conditioned on the Initial coeplaint's 
.■Javlng been made In good faith. Section 100.7(e) would cletrly protect Ms. 
NMitgoMry, since she {'iled the coi^>laint with OCR with a reasonable belief 
that the facts Here as she sUted thee and that OCR regulations prohibited the 
conduct of which she coaplalned. 

The coiiplalnant filed her coeplaint on December 28, 1976. On January 12. 1977, 
the district was nXIfled that a coeplaint had been filed alleging race and sex 
discrlelnatlon against ore of Its eeployees for failure to prowU. although 
m. flontgoiwry's naM was not specifically Mentioned. A letter frm the school 
district, dated March 3, 1977. Indicates that at least as early as February 28, 
1977, the district was iMare that Hs. Nontgonery was the coaplainant. After 
the oo-siU Investigation was conducted (Mar-.h 10-11, 1977) and when the district 
notified the conplainant that she was being return*.d to the clastrooe (in June 
of 1977), the district was certainly aware of the coraplalnant's protected activity, 
i.e. . her filing a coeplaint with OCR. 

Motwithstinding the initial characterization by OCR of the instint retaliatory 
action as a deaotion. »<hich resulted when the district transferred Hs. >*ontgoi6cry 
frm the position of adaini strati ve intern to classrooe teacher, when the compar- 
able position was established or reinstated, the district failed to pronote the 
CQBplainant to such a position. Whereas the district denies that such a transfer 
either is now or would then have been a •pronotion' or a greater status position. 
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•11 Indications do point to the fact th«t had Ms. Monf^gonery btcn appointed a 
TOSA, she would have been afforded both the greater ad«1n1strat1ve experience 
and the concoMltant status. 

•Th« Masurtaent of Mhethtr a position carries Inc. iastd status Is not solely whether 
th«r« Is an Incrtase In salary; additional rtsponslbllltles and experlrtct say 
also flgurt Into the dettnal nation. Just as a change In position My be charac- 
terized as a d«Mt1on If tht Individual* aaong other things, rtcalves Itss pay or 
Is given less responsibility* 21/ so* too* could the opportunity to aovt to a 
position with Incrtastd rtsporSTbllltles* although not ntctssarily with an Increase 
In salary* bt characUrlztd as a prowtlon. Inasauch as the opportunity to aove 
to a position with Incrtastd rtsponsi bill ties was available* and further, Inasauch 
as Its. !!?ntgoatry ^s quail fltd for such a proaotlon* the district's action constl- 
tutts a failure to proaote tht coaplelnant. 

Tht requisite causal connection can bt shown by coaparlng tht treatatnt of the 
coaplalnant prior to the filing of tht coaplalnt with tht advtrse trtataent 
received subsequent to Its filing, or It can tvtn bt Inferrtd froa tht stquenct 
of tveiits. Francis v. Ilatrlcan Teltphont and Teltgraoh Co. , 55 F.R.O. 202 
(O.C. 1972); Iralowtc* supra at lulu: HochsUdt * supra at^> Tht fallurt 
to proaott tht coapUlnantoccurrtd after Uit dlsmcT had first Itamtd of 
htr coaplalnt and after at least ont of tht on-slU Invtstlgttlons had bten 
conducted, Thts adverse action thtrcfort followed htr proUcttd activity, 
and the district's awareness of this activity, and* considering the stquence 
of events which ensued, occurred within a clott tnough ptrlod of tiat that a 
court could reasonably Infer reuilatory aotlvatlon. 

Having tlus established the necessary tlaaents to sitelt a priaa facit case 
of reuilatlon, the next sUp Is to consider arty ItgltlatU* noodi serial natory 
rtason; offered by tht district for 1U advtrse action against tht coaplalnant. 
Tht district's position Is that It rttumed Hs. Jtentgoatry to the classrooa 
not as a retaliatory act* but for financial reasons* and that It hu not failed 
to promU her since 1) It does not deea a TOSA position as a proaotion* 2) 
even if It wtrt a proaotion, the coaplalnant wts tssentlally Ineligible for 
a TOSA position since she was not at a school where a TOSA was needed, and 
3) no other proaotionary position has becoae available sinct tht temination 
of the aMni strati ve inUm prograa, 

Tht refining issue concerns the iapact of and deference to b« given to the 
dtcision of the Ohio Civil Rights Coaaisslon. Tht coaplalnant filed a chtrgt 
with the OCRC on June 28, 1977, After an investigation was conducted and 
proUble cause was found, OOtC .ssutd a foraal coaplalnt on July 10, 1979. 
alleging that the deootion was in retaliation for the coaplalnant's filing 
• discrialnatory coaplalnt with the EEOC In 1976, The Hnrlng Exaainer 
subsequently recoaaended that OCRC disaiss the case both on jurisdictional 



See Singleton v, Jacitson Huniclpal Separate School District. 419 F.2d 1211, 
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and substantive grounds. 22/ The OCRC disaiissed the case oo October 6, 1980. 

The OCRC did not, however, fully explore the evidence to the same extent that 
OCR did. Because of Its nore Halted Investigation, OCRC was unable to denon- 
strite that the 'teacher on special asslgnoent" prograoi was essentially a substi- 
tute for the a^lrlstratlve Intern prograa. Their Investigation did not con- 
tinue Into the 1978->79 school year, as did OCR's» and therefore, couU not reach 
the SMm cowcluslon» I.e. , that the 1978>79 TOSA positions were comparable 
to the 1976-77 adAlnfilratlve Intern positions, despite the different Job 
titles, and that the rteaergencc of the position, for which Its. Montgonery was 
duly qualified* strongly suggested that the district pronote her accordingly. 

In order to justify the application of either collateral estoppel or res Judi- 
cata > both "the Judicially deteniined utter and the proceeding under consTicr- 
atlon [iiust3 have i strict nutuality of parties and of Issues." Perry County , 
supra , at 7. The parties to the OCRC proceeding were the coaplainant and tne 
school i' trict; the aoving party in the lavdiate proceeding is the Assistant 
Secretary for Civil Rights, not a party to the OCRC proceeding. Furthemore, 
the Issues In the two proceedings differ; the OCRC action Involved an allegation 
of retaliation for having filed a Title VII complaint, whereas the instant 
action involves Title IX, and the remedy sought would be the denial of Federal 
funds to a recipient who has restricted access to OCR's administrative processes. 
Noreover, collateral estoppel and res Judicata "are not to be rigidly applied." 
Perry County > supra , at 7. See also gilwman v. Frank , 625 F.2d 80, 89 (6th 
Cir. 1980). If the result of applying either doctrine would be to contravene 
overriding public policy or result in manifest injustice, then courts have 
held that these doctrines should not apply. Tipler v. E I. Oupont Wemours 
and Co. , U3 F.2d 125, 128-9 ( 6th Cir. 1971); ferry' CountyTsupra . '[TJhe 
TipTTcTtions of barring a civil rights claim on res Judicata grounds deserve 



ZZ/ The recoimiiefldation to dismiss the complaint on procedural grounds was 
based on a State statute of limitations. The CCRC was re<)uired to 
issue a foreal complaint within two yetrs after the alleged unlawful 
discriminatory practices were comaitted. The complainant argued that 
the retaliatory demotion took place on September 6, 1977 (the date she 
actually returned to the classroom), whereas the district argued — 
successfully — that it occurred, if at 4^1, on June 29, 1977, when 
she received written notice of the reassigranent. The Hearing Examiner, 
having determined that the statute of limitations expired as of June 28, 
1979, granted the district's Motion to Dismiss. He also decided the case 
on the merits and found that the district's reliance upon budgetary con- 
cerns was valid, and that it was enough that the district could demonstrate 
that all four of the 1976-77 fidnini strati ve interns were returned to class- 
roots teaching assignnents at the end of the year. Based on this evidence 
(which was not as complete as that produced by OCR's more exhaustive investi- 
gition)» the Hearing Cxaniner concluded that there were legitimate, nondis- 
crlftinatory reasons for the demotion which were not merely pretextual. 
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c«r«fu1 cons1d2r«t1on, [ClUtlons omitted,] , , , [I]t would be Impossible 
for tht statute to be 1«p1e«ented If persons were subject to threats, coercion 
Or retaliation. For that reason alone It [nay not be] In the public Interest 
to apply the doctrines of collateral estoppel or res Judicata even If they 
technically ware applicable.* Perry County , supra . al 8, Thus, not only 
because the parties and Issues in the two proceedings are at variance, 23/ 
but also because It would contravene public policy to eliminate the protec- 
tion against threats, coercion or retallttlon afforded an Individual filing 
a Title IX complaint. It would be, therefore, InapproprlaU to apply either 
res Judicata or collateral estoppel to bar tht enforceaent of this action. 

Having established not only a pr1»a facie case of retaliation, but also that 
the district's proffered *leg1tlMte, nondl serial natory reasons" are no nwre 
than pretexts, we conclude that the district Is In v1olat{,.n of Title IX 
and the laplCKntlng regulation* The fact that a decision has been rendered 
by a State agency does not. In and of Itself, dispose of the aatter. Not 
only ar« the two proceedings not Identical, but also It would not be In the 
public inUrest for us to close our file In this matter. The case Involves 
■ore than Just a retaliatory demotion of an Individual; It also Involves 
ensuring accessibility to OCR's aAilnlstratlve processes* "[Ulnreaedled 
retaliation has a long-term chilling effect upon the willingness of the 
persons against whoa the retaliation was directed and others to utilize 
their rights mder the [Act].* Brief on Behalf of tne Assistant Secretary 
for Civil Rlqhts, In the Hatter of Camden County School s> Georgia , supra , 
at 31. 



APPROVED 

DISAPPROVED 



23/ See pending LEPS/Lltl gallon Division memorandusi entitled, "OCR's Authority 
I51)efer Compliance or Enforcement Obligations to Pending Federal or State 
Court Litigation and to Other Federal and State Agencies,' for Its discus- 
sion of the binding effect. If any, of a StaU court or agency decision on 
OCR, 
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ATTACfflENTS 

Tab. A: Original RecoB«cndat1on for Title IX Enforcenwnt Action Against Oayton 
Public Schools, Oayton, Wilo, OCR No. 15760070, dated January U, 1982 

Tab 8: Connents fron Michael A. Middleton, dated January 20, 1982 
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MEMORANDUM 



UNITED STATES DEPARTME?^ OF EDUCATION 



WASHINGTON D C 20292 



TO 



llnda A. NcGovtm 



DATE SEP 3 1985 



Acting Regional Civil Rights Director 
Region V 

FROM y^tfblirry H, Singleton 
(y^^slstant Secretary 
for Civil Rights 

SUBJECT: Title IX Complain*; Against Dayton Public Schools, Dayton, Ohio, 
Complaint No. 15-76-0070 

In January 1982.your office recofflroended enforcesnent against the Ddyton 
Public Schools on the grounds of discrimination under Title IX against a 
female teacher, Ms, Mary Montgofflery» The complainant originally complained 
that the school district had discriminated against her on the grounds of 
race and sex by falling to proowte her fron the position of administrative 
Intern to the position of assistant principal. In addition, the complain- 
ant alleged that the school district retaliated against her for having 
filed a complaint with OCR, by demoting her from the position of adminis- 
trative Intern to the position of classroom teacher. Headquarters OCR 
referred this case to the Department of Justice (DOJ), which declined to 
Initiate judicial enforceinent and returned the case to us In August 1983. 

I wish to determine whether administrative enforcement may be appropriate 
In this case, notwithstanding DOJ*s refusal to bring Judicial action. 
Please update the factual Information on the complaint, 'ihe update 
should Include, In order to establish Jurisdiction, a description of the 
Federal financial assistance received by the district, and an analysis 
of its connection to the facts of the complaint. In addition^ we would 
need to know (1) whether the conplainant is still interested in seeking 
relief on the grounds alleged in her complaint and would be available to 
support an administrative proceeding as a witness, and (Z) whether (with- 
out undertaking a new investigation) your office has any evidence that a 
pattern and practice of sex di serial nation in the consideration of females 
for administrative positions exists in the school district. If the 
complainant is still Interested In pursuing the matter, we would need 
to know the facts concerning her employment history since she was last 
contacted by your office. 

If you have any questions concerning this matter please contact me or have 
a me.Tiber of your staff contact Alan Jacobson, FTS 732-1702. 
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UvS. Department of Justicf (\ /? /« 

/ 



.j;/N:ind' 

169-58-'. ' w«tHi«rf<v) oc loiso 



.arry M. Singleton 

ssistant Secretary for Civii Rights 

Department of Education 
Crir Maryland Avenue, 6,'.. 
. ^nir.gton, D. C. 20202 

y.iiiry Montgomery v. Dayton Puoiic Scnools, Dayton,] 
Ohio, Office for Civil Rights Case NO. 15-76-0070 / 

3ar k'.r. Singleton: 

'«e have received your let* 3r of July 23 , 1983, re:emr»q 
""IS matter to the Department of Justice for possible 
= .-:orcement accion against che Dayton Public Scnools (D?yto.i> 
:neer Title IX of the Education AmendT.crts of 1972. Aftcir 
jcviewmg the Office for Civil Rights csTSe iile, we ha"e 
^ecided not to ta.'^e enforcement actior. a.it^ir.st Dayton, 

Our decision not to pursue tnis matter iS based prinarily 
"•1 two considerations. First, it appears that the complainant, 

ary Montgomery, is the only person wno rray have been suo^ect 
-o the Title IX violations ^ound by OCR. There is no evidence 

J suggest that Dayton is engaged in c. c^uCxnuinc pattern of 
_i3cr imination. 

Second, Ms. Montgomery's DCP nomplamt is substantially 
^..ilar to the complaint sne tiled in te^ieral court under Title 
"^r of the Civil Rights Act of 1964 , ?r?ended, Tnat 
vonr.plaint was dismissed with prejudice for failure to 
Tosecute. The decision m ;^s. Xontgoinery ' s private litigatiu- 
renders this matter a less than ideal vehicle for Title IX 
erforcement action by the United States, especially since such 
action would likely be based only on practices that were or 
could have been the subject of Ms. flontgomery ' s individual 
."itie VII charge. See , Equal Employment Opportunity Commission 
. Huttiq, Sash & Door Co., 511 r.2d 453 (5th Cir. 1975). 
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Accordingly, we believe that furt.her actjvity by the 
Department of Justice in this matter is not warranted. Should 
you hava any questions about cur decision » please do not 
hesitate to call me at 633*3831. 

Sincerely , 

Wn\. Bradford Reynolds 
Assistant Att.-^rney Genera] 
Civil Rights Division 



David L, Rose' 
Chief 

Federal Enforcement Section 
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MEMORANDUM '"''^^llT^Tl^ 

SEP30B85 



TO r Madeleine Win 

Asfi Slant Secretary for 
Special Education and 
Re^ab1l1tat1ve Services 



FROM {^^J^\J\^rry M. Singleton 
Assistant Secretary 
for CWi 1 Rights 

SUBJECT: Request from the Intergovernmental Relations and Human 
Resource Subconnittee 



On Septefr4)er 11, 1985, I appeared before the Intergovernmental Relations 
and Human Resource Subcocmittee of the Committee on Government Operations, 
U.S. House of Representatives, which had been convened for the purpose 
of conducting oversight of the Office for Civil Rights (OCR) operations. 
The Chaiman of that Subcommittee, Ted Weiss, requested that I obtain for 
the Subcoowittee information as to the status of a case Involving the 
Illinois State Board of Education regarding Its failure to ensure that 
inst i tutio nal IzeJ handicapped children are provided an appropr1ate..educa- 
tion. whic h case was referred to the Department of Justice (OOJ) o n Ju n e 
23, y^fftby OCR and subsequently referred to the Office for SpecTar ^ * 
Education and Rehabilitative Services by OOJ on January 25, 1984., 

A copy of the relevant pages from the hearing transcript concerning this 
request IS attached for your information. 

Accordingly, I would appreciate you providing me with the information 
re<]ues.te d so that I may, in turn, provide it to the Subcommlttee.^I f yoj 
have any questions, please contact me or your staff may contact my attorney 
advisor, Stephanie A. White at 732-1213. 

Attacnmcfit . 
as stated 
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UWTEO STATES DEPARTMENT OF EDUCATION 

OFFICE OF THE A'^SSTANTSECJ^ETaKY 
FX)R SPEOaL EDOOATION AND REHAVIUTATIVE SERVICES 

OCT M 1985 



MEMORANDUM 



Harry Singleton 
Assistant Secretary 

Assistant Secretary 
Office of Special education 
and Rehabilitative Services 



SUBJECT 



Request f ron the Intergover nnental Relat ions and 
Human Resources Subcommittee 



As you are aware, on April 23 - 24, 1985, members of your Region V 
staff and my staff participated in a joint visit to mental health 
facilities in Illinois to determine whether children placed in 
those facilities were receiving a fre#* appropriate public 
education (FAPE) xn the least restrictive environment (LRE). The 
findings of this visit were shared with you and your staff and 
subsequently communicated to Illinois as a final letter of 
determination on May 23, 1984 (copy attached). 

Note that OSERS believes the findings cited in this letter 
confirmed EHA-B violations in the areas of FAPE and LRE and are 
more recent than those cited in the June, 1983 case referred to 
the Department of Justice* 

Subsequent to the May 23 letter, OSERS, working closely with your 
staff, has been able to substantially resolve the non-compliance 
issues, and obtain Illinois* commitment to corrective action. Vc 
will continue to monitor the commitment of Illinois to the 
corrective action stated. 




Madeleine Will 



A t tachment 
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UmTEO STATES DEPARTMENT OF EDUCATION 
OFFICE OF THE aSSBTAHT SECRETARY 
FOR SrEOAL EDUCATION AND ReHABILITATlvE SERVICES 



MAY 2 3 1985 



Mr. Joseph E. FUher 
AsslsCanC Superlaceadeac 
DeparCoeaC of Speclcllzv^d 

Educ»clon*l Services 
Illinois Scsce Board of E<lucaClon 
100 North First Street 
Springfield, Illinois 62777 

Dear Mr. Fisher: 

1 want to express ay thanks to you and your staff for the cooperation and *s- 
sistance given to the site visit tcaw which visited Illinois on April 23-24. 
The purpose of this letter is to indicate to you our findings and conclusions 
froa that visit. 

Bsdcground 

On April 23-24, a site visit was conducted by officials of the Department of 
Education to review special education programs st the Fox and Hurray Dcvelop- 
aental Centers. These progrsas «re opersted by the Livingston County Educa- 
tional Service Region and Kaskaskis Special Education Diatrict respectively. 

In sddition. Department officials taet separately with Illinois State Board of 
Education (ISBE) representatives on April 23 to discuss general supervision 
and due proces5 issues* 

The purpose of the April 23-24 review was to vakt a final ^^'^^^^"^^^J^^,?! 
ISBE*s coapllanoe with regulatory requireaents set forth at 34 CFR -/00.600. 
These requirements relste to ISBE's general supervisory responsibility for 
educational p'.'ograaa opersted by local educational agencies and other State 
agencies and specifically, in the case of this review, to education prograoj 
serving residents of IlllnoU Department of Mental Health and Developmental 
Disabilities (Wffl/DD) facilities. 

The review was also to determine the sUtus of ISBE's ^surance that lUlnols 
nalntalns a system for the Inpartlal review f htaTins\ffiztr decision pur- 
suant to 34 CFR 300.510. 



ISBE Is responsible for assuring that each educational program for handicapped 



Findings 
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Baaed oa evldeoce collected prior to and during the April 23-24 review, the 
DepartMent concludea that ISBC la not adequately assuring that the rcqulresMsnts 
of 34 CF^ Part 300 are being mtt Id educational programs adnlolatered by local 
education agencies «od other public ageocles* 

The follovlog citatloos are noted to support the Dcpartcent*8 findings: 

a. Failure of ISB£ to require OHH/DO to provide an Impartial hearing to 
review a dlapute regarding the educational placement of Ullllaii C. 
Claiborne (34 CFR 300.600, 300iS06). The parents of Ullllan were 
denied acceaa to a due process hearing by DHH/DD. The 1985 granC 
award letter to Illloola also atated that Illinois oust deoonsrate 
that the EUA^B due proceas systeo Is available to pareota vhea ISBE 
rejects an LEA request for a private residential placeoeat. 

b« Failure of ISBE to provide an appropriate public education at no cost 
to the parents In the case of Villlaa Perkins, Jr., who was adjudicated 
delinquent and placed at Eau Claire Academy under juvenile court ward-^ 
ship And order (34 CFR 300.300). ISBE has allowed the coata of the 
special education aervlces provided to Williaa at Eau Claire to be 
charged to his parenta. 

c Failure of ISBE to asaure that DKU/DD residents have a continuum of 
alternative plac^menta available (34 CFR 300.SS1) and to assure, to 
the nar*—^!! extent appropriate, that handicapped children are educated 
with children who are net handicapped (34 CFR 300.500, 300.554). 

Subatsntial progreaa la being made vlth respect to IS&E*8 stated goal 
of transferring educational programs for DKH/DD residents to the control 
of local school dlatrlcta and with respect to providing FAPE to DKH/DD 
re«ldenta. The directors of the programs at Fox and Murray are to be 
especially commende<l for the progress that has been made. However, 
evidence collected during a review of educational flies and Interviews 
with staff froB the two prograss reveal serious violations of the cited 
requirements in 34 CFR 300.550 and 300.554. A suomary of these f ladings 
is as follows: 

~ All residents of the Murray Developmental Center are being educated 
in s segregated facility on the grounds of the Center. 

-The educational files of Murray residents did not, for the xoost part, 
contain evidence that placeaents iu a restrictive environment were 
considered and justified In the ICP development. 

- 1q two instances Involving Murray residenta (Theodore Collins, 

Kathy Uowder) where LRE was considered in lEP development, placement 
in LRE aettings in the public* schools was recommended. In one in- 
stance the placement was not provided and in the other instance the 
public cchool placement was terminated prematurely over the objec- 
tions of Murray educational staff. 
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- During interviews with Murrty staff, it was indicsUd ttut pUceiMnta 
in the regular tchooU oetr Hurray were not available due to a per- 
ceived resiatance from local school officials to the placeMot of 
Murray residents ^ although two schools near Murray serve handicapped 
students who have handicapping conditions similar to Murray residents. 

- During interviews with Fox staff, it was indicate that, although a 
number of Fox students had received placements in the local school, 
these placements were contingent on the availability of space in the 
local school instead of being contingent on the individual education- 
al needs of the child. 

Corrective Action 

The Department, in order to assure correction of the deficiencies noted In the 
"flodings* section of this letter, requires ISBE to undertake the following 
corrective actions within the specified timelioes: 

a. ISB£ must iamediacely provide ViUlaa G. CUiboroe with an offer of as 
appropriate alternative to hit current placement at the Brown School 
or confirm hia current placement at tha Brown S^ool for the next 
achool year. This action should be completed within 30 days of receipt 
of this letter. This Department sboold be nof:«?ied of the results. 

b. ISBB Boat iemediately assure that the parents of William Perkins, Jr., 
wiU not be cbaxfed for the placmaent of Villlam at Eau Claire from 
September 1983 to Sovember 19B4 when ViUiam was released. A stste- 
ment of this assurance shou'ld be Issued vithln 30 days of receipt of 
this letter and a copy forwarded Co the Departmeat. 

c. All residents in the educational pr^aa at the Murxay Developaental 
Center and other DMH/DO facilities must receive an evaluation before 
the 1985-86 school year to determine if placement in a restrictive 
environmsnt is Justified. Results of these evaluations should be 
suwirlzed end submitted to the Department by October 1, 1985 and in- 
clude at a minlmam how man/ children were recommended for placement in 
« less restrictive environment and how masiy were actually placed for 
each facility. 

d. ISBE <iust disseminate LK£ guidelines to aU CMU/00 programs and all LEA 
programs providing educational services to DKH/DD residents within 90 
days of receipt of this letter. In addition, by the same date. Directors 
of individual school districts within the service areas of DHB/DO pro- 
grams wst also be notified of rules regarding the availability of place- 
ment continuums for DMB/DO residents. A copy of the guidelines and 
notice sboold be sent to the Department. 

e. ISBE must develop and disseminate procedures to resolvt: disputes over 
placement recoi en d a tions w!aere schools within an LEA disagree as co 
the appropriate school placement. A copy of the procedures that are 
disseminated should he sent to the Department within 90 days of receipt 
of this letter. 
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f. ISBC nmiat develop and begin Isplemeoclng wlchln 90 days of receipt of 
this letter an In-servlce training prograa for appropriate ataff ea- 
ployed In educational prograas for DMH/DO residents. One focus of the 
training should be the LR£ requlreaents. A schedule and outline of tbe 
training prograa should be sent to the Departaent. 

g. ISae a<ust subalt to the Department within 60 days of receipt of this 
letter a final schedule for transfer to LEA authority all renalnlng 
educational prograas operated by DMH/DO. 

h. ISBE oust within 30 days of receipt of this letter advise the Depart- 
oent ^ to what policy, regulstlon or other evidence exists <or vfalch 
shall be established), which clearly establishes ISBE*s general super- 
visory authority over education prograas operated by other state 
agencies and what aechanlaD is available (or shall be established) for 
enforcing that authority. 

1. ISBE Bust coaduct training sessions for appropriate ataff operating edu- 
cational prograas In other state agencies with respect to P.L. 94-1A2 
requlreaents. This training aust be coopleted within 180 days of re- 
ceipt of this letter. A schedule and outline of tbe training prograa 
should be sent to the Departaent by July 1, 1986. 

Policy lasue 

The Departaent has not received satisfactory evidence that ISBE aalntalos an 
Impartial systea for review of hearing officer decisions. It la our under- 
standing that ISBE plans to press tbe State legislature for adoption oi a bill 
that vlll reaedy tbe findings in this issue. Since the Illinoia legislature 
■ust act on this legislation by June 30, 1985, the Departaent views this date ^ 
as tbe final one for resolving this Issue. If do action is taken by that date 
to bring the systeo for revJleving bearing officer decisions into coapllance | 
with lflq>ar.:lallty requlreaents, tbe Departaent will disapprove the Illlaois I 
state plan for the FY 1985-86 school year. 

Eesponse Deadline 

Vlthln 10 days subsequent to receipt of this letter, ISBE oust indicate in 
writing to Che Departaent that it either accepts or rejects the findings and 
reaedles set forth In this letter. If accepted the Departaent antlclpatea 
satisfactory settleaent of the reaxlning coopllance Issues which we have with 
ISBE. 

Sincerely, 



Patricia J. Guard 
Acting Director, Special 
Education Prograas 
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The Office for Civil Rights initiated adrrinistrative enforcerent action agi. 
the Petaluma City Elementary School District and the Petaluna Joint Union High 
School District (the Petaluma School District) in March 1984. The findings 
underlying that administrative enforcement action were that: (1) the Petaluma 
School District had maintained policies and practices which had the effect of 
discriminating against qualified female applicants for appointitient to certifi- 
cated administrative positions; (2) the Petaluma School District had formerly 
practiced a policy In hiring secondary school teachers of "linking" academic 
assignnents with coaching responsibilities and that this policy had a discrimi- 
natory Impact on female applicants for teaching positions, and (3) that the 
Petaluna School District had in one Instance reassigned a female and in another 
denied a vacancy to a female because of sex in violation of the law. 

In furtherance of its efforts to settle the OCR-Initiated action, the District 
proffered a comraltnent to ensure that women are included in the interview pro- 
cess. In a memorandum dated Nay 31, 1985, and enclosed herewith, I detailed 
reasons why that particular provision was objectionable. The portion of that 
memorandum that bears repeating here is as follows: 

"Although I am infonned that these provisions were proposed 
by the school district, they would be enforced by 0'"R. Briefly, 
I find these provisions to be overly complicated, and they give 
the appearance of an unnecessary Intrusion by OCR Into the 
administration of the school district. Furthermore, It should 
be possible to achievt the sa;»e objective of achieving nore 
equitable treatment for female applicants, without such a rigid 
fonnula." 

The basis of i^y decision in this regard was to secure a remedy that would fully 
ly correct the v1olat1'*n without infringing on the administrative perogatlves 
of those charged with running the affairs of the school district. Often, in 
investigating and resolving civil rights complaints against educational entities, 
OCR must strike a proper balance between two competing interests — the academic 
discretion of the recipient and the Interest of the Federal government in 
ensuring nondiscrimination in the recipient's Federally funded programs — 
both of Mhlch have constitutional dimensions. While this task Is not an easy 
one, what Is clear from the case law applicable to this area is that the 
Interests of the government must be strong and the extent of Intrusions care- 
fully limited If the government's Interest Is to prevail. 

Mothwithstanding the fact the commitment in question was not solicited by OCR, 
OCR must be ever mindful of the limits of its authority in accepting settlements. 
The line between what OCR requires by way of an agreement and i4iat is proffered 
at the option of the recipient Is obscured by the fact that the document must 
be enforced by OCR. In this regard, it Is noteworthy that in the past recipients 
have proffered ccmnitments only later to object to them as representing an 
excessive intrusion. 
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MEMORANDUM "'""^'^ '''l^sS™f I °r 



TO Taylor 0. August 

Regional Civil Rights Director 
Region VI 

FROM ^^^r'S^^* Singleton 
LA'«s1st«nt Secretary 
for Civil Rights 

SUBJECT: Rojol Independent School District, Nos. 06-84-1152 and 
06-84-1014 

In connection with the Enforceraent Activity Report, No. 06-83-1012, 
previously forwarded to headquarters. I had concluded that based upon 
the facts then submitted, Ro>al Independent School District (Ro^l ISO) 
was a recipient of Federal funds. You have now submitted various corre- 
spondence and proposed closure letters In two new complaints Involving 
Ro>el ISO (Nos. 06-84-1014 and 06-84.1152) In which iou have concluded 
that Ro)el ISO Is not a recipient of Federal funds, either directly or 
indirectly. Your conclusion that Rojal ISO Is not a recipient of Federal 
funds Is based upon new facts which have become available subsequent to 
By August 17, 1984 aeraorandun. 

Accordingly, I a« considering these docunjents to be Inforaatlonal and ara 
returning them to you for processing consistent with the Investigation 
Procedures Manual, Sections 1-2.1 and N2.22. 

li you have any questions » >ou oay contact rae or >our st^ff rwy contact 
Stephanie A. White. t«y attorney advisor, at FTS-732-1474. 
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MEMORANDUM 



UMTID STATES DEPARTMENT OF EDI CaTIOS 
t200 WAIN TOWEA aux.D>NO 



TO 



' Harry H. Sinjle ton 
Aasiatant Secretary for 
Civil Righta 



DATt December 21, 1984 



ntOM I 



Taylor D. Auguat» Direct 
Re (ion VI , OCR 




Royal Independent School Diatrict (ISP) , OCR Hoa . 06841152, 

0685~ jT4 



By this mCsoranduB, we are forwardiog for your review a ad 
approval for releaae. In admi oia t ra t i ve rloaure letter in the 
above 're fe re need caaea. The allegatiooa in th« caaea are «.he 
failure of the Royal I3D to eaaura that handicapped atudenta, 
reaidiof io the achool diatrict, recaive an 4Jg.7 opr iat a 
tducatioo, aod the taklo( of retaliatory actioot agaioat one of 
th« coaplainaota io reapooae to her filiog a complaiot with the 
Office for Civil Righta (OCR). To briefly auaaariza, the 
Regional Office haa deteraioed that Che Royal tSD doea not 
receive Departaeot of Education fuoda, oor aervicea or beotfita 
derived through auch funda* The facta which were diapoaitive io 
aakiog khia de ta raioat ioo are detailed below* 

During aod prior to the 1983-84 achool year, Che Royal ISD waa a 
aembar of a three achool diatrict ap«cial education cooperative, 
the Waller County Special Servicaa Cooperative (WCSSC). The 
diatrict was not a direct recipient of DepartaenC cf Education 
fuoda; hovevar, the WCSSC received, funda under P.L. 94-142 and 
Title I of the Cleaentary end Secondary Education Act of 1965, 
ae aaecded by P.L. 95-561 . The eaouot of funding received by 
the WCSSC waa baaed on a heedcount of the handicapped atudenta 
to be aerved in the three aeaber achool diatricta, thua , 
including the Royal ISD. Further, during thia aaee period, the 
Royel ISD received aervicet and baoefita which were in part or 
fully financed with Denartaeot of Education funda adainiatered 
through a regional education aervice canter. Such aervicea aa 
In-aarvice teecher training, atudent phyaical therapy 
evnluationa and therapy were provided by thia federal funda 
re c ipie nC . 

Effective August 1^ 198&» however, the Interia Coaaiaaiooer of 
Education of the Texaa Education Agency (TEA) in reaponae to a 
i<:quett by the Royal ISD, approved the releaae of the diatrict 
froa participation in the WCSSC. In ao doing, the Interia 
Conaitaiooer required that the Royal ISD e naure the proviaion of 
a free appropriate apecial education to eligible handicapped 
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students in its district, pritasrily to be financed through the 
use of locsl school district funds, instesd of federal or 
supplemeotsl state funds. The district continues to receive the 
basic allocation of state funds under the Texas Foundation 
School Fund Program, as do all other locsl education sgencies in 
the state; however, no Department of Education funds sre 
provided either directly or indirectly to Che district. 
Add itioDa lly, effective in the same school year, i.e., July 1, 
1984, the Roysl ISO ceased to receive services provided by the 
regional education service center, >or any benefits derived from 
Education funds disbursed through this recipient. These actions 
were confirmed by the TEA Interim Commissioner of Education 
during an October 17 , 1984, on-site meeting, and by the 
Executive Director of the Region IV Educa t io n Se r v i ce Center in 
communications dated November 20, 1984, and December 7, 1984, 
(See attached letters from TEA, the Region IV Bduc*ition Service 
Ce nte r, a nd OCR • ) 

Based on the reasons set forth above, we have determined that 
the Royal ISD is not a recipient of Department of Education 
funds either directly or indirectly; therefore, OCR is without 
jurisdiction to investigate the complaints. We request your 
review of and concurrence in this determination, and approval 
fo. rcleas* of the enclosed letter. Shc'ld you have any 
questions ijgarding the conte nt of this memorandum or 
administrative closure letter, flease contact ne , or a oeaber ot 
yo \t staff may contsct Joan Seesoas Ford, or Evelyn Hicks at FTS 
729 3017 . 
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^^as Education Agency »i £.„ si.«t 

Auttin. T«XM 
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• STATE BOARD OF EDUCATION 7S70\ 
• STATE COMMISSIONER OF EDUCATION 
• STATE OEPAftTMENT OP EDUCATION 



August ?9, 1983 



Dr. John A. Bell, Director 
Elementary and Secondary Division 
Office for Civil Rights 
U. S. Department of Education 
1200 Main Tower Building 
Dallas, Texas 75203 

Dear Dr. Bell: 

This win confirm our telephone conversation of this date relative to 
the status of federal funding for Royal Independent School District. 
For the years 1982-83 and 1983-84, no federal funds have been awarded 
by this Agency to the Royal ISD. 

During the 1982-83 school year, under requirements of P.L. 94-142, the 
Texas Education Agency did Initially approve some federal funds under 
P.L. 94-142 EKA Part B for the Waller Co-op which Included Waller ISD, 
Kenipstead ISD, and Royal ISD as members. No funds were provided directly 
tc Royal ISD; however, under federal requirements that the state arrange 
for services to handicapped children If a local district was unwilling 
or unable to provide appropriate services, the Waller Co-op Initially 
did provide some educational services to handicapped children In Royal 
ISD with federal funds. 

Because of the expressed concern that federal funds not be provided to 
Royal ISD, we arranged for the Waller Co-op to make necessary accountln;^ 
adjustments whereby federal funds, directed toward students In Royal ISO 
were credited back to the co-op project and state funds were charged for 
the services for children In Royal ISD. The released federal funds were 
then restricted to services for children In Hempstead ISD and Waller ISD. 
By this action no federal funds benefitted Royal ISD or students In Roy&l 
ISD. However, It should be pointed out that we believe our previous 
arrangement was proper under the requirements of P.L. 94-142. 
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I would like to request that OCR review this apparent conflict in require- 
ments where on the one hand no funds may be provided to a district on non- 
compliance status, and on the other, where states are required to arrange 
for services to handicapped children. While we have solved this particular 
case by restricting all services in Royal ISO to those provided with state 
and local funds, we do need guidance from OCR on this apparent conflict. 

If I can be of further assistance, please let me know. 

Sincerely. 



U 




N. Rtrby, Deputy Commissioner 
for Finance and Program Adninistration 



si 



cc Rick Amett 
Charles Russell 



Dick Jarrell 
Gerald Slater 
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WALLER COUNTY SPECIAL SERVICES CO-OP 



CCRViNO CXCCPTtON^L CHILDREN HKMFSTCAO ROYAL WALLCR 

P O VOX 4t 

WALLCR TeXA£ 77404 



June 15, 1983 



Dr. John A. 8e11« Division Director 
Elementary and Secondary Education 
U.S. DepartLient of Education 
1200 Main Tower Building 
Dallas, Texas 75202 



Ref: 06831012 WCSSC 



06831013 
06831014 
06831025 Royal 



Dear Dr. Bell, 

Kr. George Cole of your staff and I have examined the financial 
records concerning the purchase of goods and services provided the 
Royal I.S.D. during the 1980*81, 1981-82, and 1982-83 school years. 
We have loolced at purchase orders and vouchers. 

The evidence available to us Indicates the following: at no tine 
has iny personnel been provided to Royal througH federal funds; at 
no time has .here been aiiy property bought for ^lyal nor have there 
buin any property Inprovenents In Royal; at no time have any durable 
goods been purcnased for the Royal I.S.D. 

The only w«y that Royal students have benefited has been through 
the use of services and Mterlals. Federal aonles have been used to 
provide occupational therapy and physical therapy. Federal monies 
have been used to purchase diagnostic services, diagnostic materials, 
teaching materials, and transportation services. 

The Waller I.S.D., as fiscal agent.does have a list of teaching 
materials thut )#ere bought for Royal I.S.D. teachers. Such teaching 
materials as have been bought and placed In Royal and have not yet 
been ruined, lost, or used up are all of the tangible materials that 
one can lay one's hands on. Every bit of durable goods (vehicles, 
buildings, etc) Is physically located In Waller and Is under the 
control of the fiscal agent. • 

If further Information 1* needed concerning the expenditure of 
federal fund: In the Royal I.S.D. please let me know. 



t 



sincerely yours. 



Fred Wiesner 
Director 



FW/cas 
cc: 



Dr. Gerald Slater 
Dr. Frank Jackson 
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Texas Education Agency 201 Etvt Eltvtnth Strwt 

Austin, T«xM 

• STATE BOARD OF EDUCATION 78701 
• STATE COMMISSIONER OF EDUCATION 
• STATE DEPARTMENT OF EDUCATION 

May 25. 1983 




Or. John Be11» Division Director 
Elementary and Secondary Education 
U. S. Department of Education 
1200 Nain Tower Building 
Dallast Texas 75202 



Dear Dr. BeU- 



In follow-up to our conversation concerning the non-compliance status 
of Royal Independent School District* adjustments have been made to 
the funding arrangement for the Waller Special Education Cooperative. 

In order to avoid any conflict with federal regulations* all benefits 
received by special education students enrolled in Royal ISD will be 
supported by state dollars only. No federally funded programs or 
services will be provided to Royal ISO, 

If further clarification is needed, please contact ine* 



Sincerely, 

W, N, Kirby, Deputy Conmissioner 
for Finance and Program Administration 



si 



cc Gerald Slater, Waller ISD 
Frank Jackson, Royal ISD 



"An CttvBi Opp<ytuni*Y Cfnp/or^f" 
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ROYAL INDEPENDENT SCHOOL DISTRICT 



Dr. John A. Bell, Division Director 
Elementary and Secondary Education 
U.S. Department of Education 
1200 Main Tower Building 
Dallas, TX 75202 

Dear Dr . Bell: 

The Royal Independent School District does not 
discriminate in any way against any group of 
students involved in our special education pro~ 
^rarn. We do not, however, see any reason to sign 
the civil rights certificate, as it is in consider- 
ation of and for the purpose of obtaining federal 
funds. As the district does not and bas not received 
federal funds nor wishes to receive federal funds, 
then no purpose would be served by our signing such 
a certificate. 



p. a BOX X47 



BROOKSHIRE. TEXAS 77423 



OmCt or THC •UrCJIINTCNOCNT 



May 10, 1983 




Sincerely 



FJ:dh 



Co 
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CIVIL RIGHTS CERTIFiaTIC»J 

ASSURANCE OF COMPLIANCE WITH TITLE VI OF THE CIViL RIGHTS 
ACT OF 1964, SECTION 504 OF THE REHABILITATION ACT OF 1973, 
TlTLf IX OF THE EDUCATION A«ENDMENTS OF 1972, AMD THE AGE 
DISCRIMINATION ACT OF 1975 

The applicant provides this assurance In consideration of 
and for the purpose of obtalnijig Federal grants^ loans, 
contracts (except contracts of Insurance or guar- 
anty), property, discounts, or other Federal financial 
assistance to education programs or activities front 
the Department of Education. 

The applicant assures that It will comply with: 

1. Title VI of the Civil Rights Act of 1964, as amended, 
42 U.S.C. 20COd et seq . . wh^ch prohibits discrim- 
ination on the basis of race, color, or national 
origin In prograns and activities receiving Federal 
financial assistance. 

2. Section 504 o'f the Rehabilitation Act of 1973, as 
a."nended, 29 U.S.C. 794, yhlch prohibits discri:n- 
Inatlon on the basis of handicap In prograr^s and 
activities receiving Federal financial assistance. 

3. Title IX of the Education Amendments of 1972, as 
amended, 20 U.S.C. 1681 etseq. , which prohibits 
discrimination on the basis of sex In education 
programs and activities receiving Federal financial 
assi stanc e . 

4. The Age Discrimination Act of 1975, as amended, 42 
U.S.C. 6101 etseo., which prohibits di s<;ri(nination 
on the basis of age In programs or activities re- 
ceiving Federal f 1 nan^i al assistance. 

5. All regulations, guidelints, and standards lav.'full> 
adopted under the above statutes by the United States 
Department of Education. 

The applidant agrees that compliance with this Assurance 
constitutes a condition of continued receipt of federal 
financial assistance, and that it Is binding upon the 
applicant. Its successors, trans'erises, and assignees for 
the period during which iuch assistance Is provided. The 
appl 1 cant- f urther assures that all contractors, subcon- 
tractors, subgrantees or others with whom It arranges to 
provide services or benefits to Its students or employees in 
connection with its education programs or activities are not 
discrir.inat 1 ng In violation of the above statutes, regula-' 
tions, guidelines, and standards against those students or 
cnployrcs. In the event of faMurc to cor.iply the applicant 
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understands that assistance can be terminated^and the 
applicant denied the right to receive further assistance. 
The applicant also understands that the Department of 
Education may at Its discretion seek a court ord^r requiring 
compliance with the terns of the Assurmce or seek other 
appropriate judicial relief. 

The person or persons whose signature (s) appear(s} below 
Is/are authorized to sign this application^ and to comalt 
the applicant to the above provisions. 

UTte Authorized oVficlal(s) 



Waller I . S. p. and Fiscal A9ent f or Special 
Hame of Applicant or Ed coop 

Redolent 



P.O. Box 377 



■ Street 



waller^ TX 77484 



City, State, Zip Code 
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lThl» !• • tieao to the flXe» froa Htrold Rennett, tn attorney in the Policy and 
Enforceaent Service.] 



I ttlked to Frank Cedo of Rr^glon 11 tod^y regarding tht status of OCR's 
d1$agre««ents with various ^lew Oers^ Institutions rejtrding thtir failure 
to provide sign language interpreters to deaf students. W^at follows Is 
a sumry of i^y Nr. Cedo's coiMents to m; all of the InfoPMtlon set forth 
beloM was provided by Mr. Cedo and none of It derives fro« any first-hand 
knowledge of i^y own. 

Apparently, over the lest year, Region 11, believing that Individual site 
reviews at e«c)i Institution were not necessary • contacted each of the public 
institutions of higher education In New Jersey regarding their policies In 
this regard. Host of the schools had no policy per se > having never been 
confronted with a request for an 1 terpreter. Most of the other schools 
were under the impression that the State Attorney General had Issued an 
opinion to the effect that sign language interpreters need not be provided 
by Institutions; hence, they advocated policies similar to that espoused 
by the Attorney General. 

Region II, through negotiation with each Institution and with concerned deaf 
Individuals and groups, has now convinced each public Institution except the 
County College of Horrls to wlopt a policy of providing all auxiliary <er>*ices 
that Its deaf student* reasonably believe they need. All coaplalnts that h^d 
been filed with Region 11 against New Jersey public Institutions, except the 
complaint filed by Wendy Silth against the County College of Horrls, have now 
been resolved. Region II — or, at alnlMi, . Cedo — Is now satisfied that, 
except at the County College of Horrls, the provision of sign language Inter- 
preters by New Otnty public Institutions Is not a major proble-j. indeed. 
Onion Coun^ College, one of the «ost recalcitrant Institutions on this 
Issue and one of the Institutions against t^on a conplaint had bictu filed, 
has recently agreed to provide the services needed by a conplalnl^s deaf 
student and to bring Its policies regarding this Issue In line wItt, OCR 



TAB 6 



9/10/85 



policy. 




Harold Rennett 
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Charles J. Tejsda* Regional Director 
'atwoti Office for Civil Rights, Region II 



OATCl 



Kay 6, 1985 




•««JttTi County ColUge of Morris , 02-83-2029 
Proposed Enforcement Proceedings 

foi Harry M. Singleton 

Assistant Secretary for Civil Rights 



This is In response to your nemorandum of April 17, 1985, concerning the 
Region's recoansendation that enforcement proceedings be inltisted agsinst the 
County College of Korrla (CCH) because of its fsilure to provide s sign 
language interpreter to a qualified deaf student. You have indicated thst, 
given the fact that the Region has other complaints against New Jersey 
Institutions regarding this same policy, we should explore the advantages of 
filing either a statewide enforcement proceeding or an enforcencnt proceeding 
against Bultlple institutions in New Jersey. Toward this end, you have 
requested that we provide you with Information about all other complaints 
that have been filed against New Jersey institutions advocating the saa« 
policies as CCH. 

With your concurrence, on January 17, 1985 we notified Union County College 
(OCC), Cranford, New Jersey, that it had violated Section 504 in three 
complaints for its failure to provide sign language interpreter services to 
qualified deaC students. These three cases are: 84-2008, 84-2026, and 
84-2029. On Itorch 22, I9d5, OCR staff a«t with UCC officials to sttempt 
voluntary coiapl lance prior to rcconnendln^ the i*^itiation of enforcement 
proceedings to Headquarters. UCC indicated its desi:e to review its policy 
with the goal of complying with Section 504. On May 3, 1985, UCC advised 
OCR, in writing, that it is comnitted to providing appropriafe services to 
the three complainants and that, in the future, it agrees to sblde by the 
appropriste statutory regulations snd guidelines. Th. Region is preparing 
violation corrected Letters of Findings in these three romplaints. 

We are currently investigating a coaplaint filed against Somerset County 
College, Somerset, New Jersay alleging denisl of sign language interpreter 
services. Preliminary snalysis during the desk audit stt^e lesds us to 
believe that we may have to refer this c plaint to Headquarters for concur- 
rence with violation findings. The comp int is Kaufman v. Somerset County 
College, Docket Number 85-2025, Adams due da'e: June 4. 1985. We will 
i^cep you apprised of developments in tl event negotistiona are unsuccessful. 

After careful consid'iration* t is the Region's opinion that Sv the present 
tine we should proceed with en orceoent proceedings only against the County 
College of Morris. 



0SArrMf«(4iCFt>i) ifrt-ii • 
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xMEMORANDUM 



UNITED STATES DEPARTMENT OF EDUCATION 

WASHINGTON. OC 30303 



TO 



Charles J. Tejada 

Regional Civil Rights Director 

Region II 



DATE/IPR 17 1S85 



^^^'^fll))?^"^''''^ M. Singleton 
Assistant Secretary 
for Civil Rights 



SUBJECT: County College of Horris . OCR No. 02-83-2029 — Proposed 
Enforcement Proceedings 



I have reviewed your oemoranduffl dated Noveraber 2, 1984, recoaraending 
that enforcement proceedings be initiated against the County College of 
Morris (COM), located in Horris County, New Jersey, because of its failure 
to provide a sign language Interpreter to a qualified deaf student. 

I concur with your belief that it would be appropriate for OCR to Initiate 
enforcenent proceedins^ against CCH. However, I note that in a nuaber of 
places in the files you provided me regarding this case, references are 
made to the fact that there have been other complaints filed with Region II 
against other New Jersey institutions that have policies similar to that 
of CCH regarding the providing of auxiliary services to deaf students. 
The objectionable policies advocated by CCH appear to include: 

(1) that a handicapped student's ability to pay for a' particular 
auxiliary aid relieves CCM of any legal obligation to provide 
such an aid; 

(2) that the designation, for purposes of the Rehabilitation Act 

of 1973, of the New Jersey Division of Vocational Rehabilitation 
as the sole state dgency for the administration of vocational 
rehabilitation programs in -fiew Jersey relieves CCM of ar.y legal 
power or obligation to provide a^ixiliary services to qualified 
handicapped students; 

(3) that CCH has no obligation to pay for auxiliary services for any 
qualified handicapped student v/ho resides in any of a number of 
New Jersey counties that, under New Jersey law, have governnental 
bodies which, by contract, have agreed to pay CCH to provide, to 
their counties' residents, educational programs not offered by 
those counties; and 

(4) that CCH has no obligation to provide a sign language Interpreter 
to a deaf student suc^ as the coropl ainant, who contends, as many 
deaf students contend, that a note taker is not a fully adequate 
substitute for a sign language interpreter in making oral cldssroon 
presentations as available to deaf students as such presentations 
are made available to students Nho are not deaf. 
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In light of your reference to other coopUints filed wuh Region II regarJ- 
ing New Jersey institutions that advocate one or more of the policies listed 
above, OCR should explore the possible advantages of filing either a statewide 
enforcement proceeding or an enforcement proceeding against multiple insti- 
tutions. Also, if OCR has available to it a nuaber of potential individual 
enforceoent cases that could be brought against a New Jersey institution 
regarding the subject policies, OCR should make certain that it initiates 
enforcement activity in the case that presents, in the litlgatlve sense, the 
oost favorable factual situation. For example, the CCM case possesses a 
nu«*er of factual characteristics that are not optimal for litigative purposes, 
including the facts that (a) the cosnplainant is no longer enrolled et CCh; 
(b) the complainant apparently never was enrolled in a CCH program that 
received Department of Education (EO) funding; and (c) the complainant does 
not have a clear present Qotivation or desire to testify *n an OCR enforcement 
proceeding. 

Therefore, Region II should provide to ne, as soon as possible, infd^ation 
regarding the substance and status of all other complaints that have been 
filed against New Jersey institutions regarding any of the policies listed 
above. In addition, please indicate, for each case, whether the cosiplainant 
(a) is still enrolled at the institution in question, (b) whether OCR is 
aware of the identity of any student other tran the complainant that is 
being disadvantaged by the challenged policies of the institution, (c) whethc. 
the complainant or any other aggrieved student is or vf3s enrolled in a progr^ta 
receiving EO funding, and (d) whether it appears likely that the complainant 
or any other aggrieved student will be prepared to testify in an OCR enforce- 
ment proceeding regarding the challenged policies. Region II should provide 
sioil ar information with respect to all program reviews it has conducted 
at Hew Jersey institutions that advocate any of the policies listed above. 
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March 7, 1985 



Frank D. Cedo, DlvlTlon Dlrectiir 
Postsecondary Education D1v1s1cj» 
Office for Civil Rlglits, Region II 

Scalth V. County College of Ko^rls 
/02-83-2C29 

Stephanie White* Attorney-Advisor 
Office of the Assistant Secretary 
for Cl"il Rights 



UNITED STATES GOVERNMENT 

memorandum 



Afl you knov» on November I» 1984, we had subaltted the above-referenced case 
to headquarters with a recomaendatlon chat enforceoent proceedings be Initi- 
ated. It Is the opinion of the Region that all efforts to effect voluntary 
coxEpllance have nov been exhausted ar.d, therefore, we are resubmitting our 
recoraicndatlon for enforccffient. 

On December 27, 1984, you advised the Region that the EAR was being reviewed. 
You asked that ve make a final attempt to determine whether the County College 
of Morris (the College) would reconsider Its p^sltl^a on the provision of sl^ 
language Interpreter services for deaf students. At a January 3U» 1985 
meeting between OCR staft and College cfflclals, the College reiterated Its 
position, namely that although It Is willing to assist student In obtaining 
sign language Interpreter services. It cannot offer an assurance that It i 111 
accept ultlmaf* responsibility for the provision of requ red services. 
Attached Is a copy of the most recent correspondence froc the College, dated 
February 25,> 1985, c nflrmlng Che position detailed In earlier correspondence. 
As you can seCi "he College's position, that It vlll not change Its policy, 
renalns firs. 

Rec.ntly, yov Inquired about the relationship of the College to the stfte 
college system, and ./hether there Is a governing state policy with regard to 
the provision of sign language Interpreter services. Although the county 
colleges were established by state law anc Chey receive county and state 
monies, thev are not a ^^arc of the New Jersey State college system. As far as 
we can determine, there Is no offlrlal state policy on the provision of sign 
language Interpreters that would govern the College's position. There Is a 
July 16, 1979 memorandum fron the Deputy Attorney General to state college 
presidents, advising them that In light of the Southeastern Coanunlty College 
V. Davis case, they need not provide hearlng-lcpalred students vlth Inter- 
prctcra to assist them In the classroom. The memorandum proceeds to explain 
that If coITeges have the funds and wish to establish Interpreter services •> 
they are free to do so. The County CoJleSC of Morris has Indicated that 
although It was not aware of this nesotandum until ve brought. It to theli 
attention. It docs reflect the College's own position. Interestingly, the 
author of the memorandum Is the College's current legal coun&el. 



(#»CV 1^) 
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In sunuiry, since we cannot: secure voluntary compliance, we nre requesting 
that you proceed with our earlier recoaaendacion for initiation of enforcement 
proceedings. 

At tachuento 




£71 



TAB H 



In 1982, the Office for Civil Rights initiated proceedinos In The Matter of 
5;'u'' l °r!/uj^ J !l"l'^^"^^^yr state un i versity, et ai: . uack^t Nn.. 

ttZ-V-l and 82-/-;! lo compel Jiovernors state University and Chicago state 
University to allow OCR access to information necessary to investigate allega- 
tlons of race, v.fi^nal origin and sex discrimination under Titles VI and IX. 
The Institutions denied OCR access '^n the basis that OCR lacked jurisdiction to 
-nveU gate the complaints in question since the alleged discrimination did not 
wa«e place in a program or activity receiving Federal financial assistance. 
OCR argued that it did have jurisdirtion since the institutions in question 
enn ed students who received Federal financial assistance which, in turn 
constituted assistarce to the Universities. 

^ involved in this consolidated proceedirg was the scope 
of OCR s jurisdiction, all parties agreed to stipulate to the facts and oral 
arguflient was scheduled before the AU for August 26, 1983. OCR and the 
Universities subfflitteJ briefs on their respective positions to the AU tn 
Hay and July 1983. 

On August 12, 1983, the Solicitor General of the United States tiled a brief 
in Grove City v. Ben with the U.S. Suprenie Court, in which the United States 
arcued that receipt of student financial aid by Grove City College gave OCR 
jurisdiction over the financial aid office only and not the rest of the 
Institution . 

The position taken by the United States in Grove City was the position taken by 
Governors State and Chicago State before the ALJ. 

Two days before oral argument wdS scheduled, August 24, 1983. the OCR attorneys 
moved to stay the administrative proceeding until the Sjpreme Court ruled ir 
g . rove City _ v. Ben. The ALJ denied the motion and the OCR attorneys then moved 
to dismiss the case without prejudice. This motion was granted. 

Secretary discovered that the case had been dismissed, he 
fJ^i i?^'^ attorneys on October 5, 1983, file a motion to withdraw the motion 



to dismiss, on the basis that OCR would prosecute these cases under the legal 
theor es articulat in its briefs, notwithstanding the position taken by the 
Solicitor beneral in the Grove City case. The motion was denied, with the AU 
not ng that the case was dismissed without orejudice and OCR could initiate new 
administrative proceedings in t'.e same issue. At this point, OCR decided to 
wait until the Supreme Court ruled in Grove City v. Bell. 

On February 29, 1984. the Supreme Court decided Grove City v. Bell largely 
accepting the position of the So,icitor General, since then, IJcFhas been 
Xfl!pr !l^S^h^^^^''? concerning Governors State and Chicago State to determine 
whether OCR has overlooked any Federal assistance received by Governors ^tate 
and Ch cago State which would provide OCR with jurisdiction under the standards 
articulated by the Supreme Court in Grove City v. Bell. 
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Tfll I 



MEMORANDUM 



UNITED STATES DEPARTMENT OF EDUCATION 



WASHINGTON. DC 20202 



DATE .NOV i, J884 



TO 



Linda A. Cornelius 

Acting Regional CivH Rights Director 
Regicr. V 



FROH 



lapry M. Singleton 



' y'Uis'sistant Seer eta rv 
for Civil Rights' 

SUBJECT:- Reevaluation of Governors State University/Chicago State 
University In Light of Grove City 



Attached are the files antJ the financial data that you requested for OCR 
Docket Nos. OS/^aOO*, 05792101, 05802102, 05802056, 05812004, 058U088, 
05812091. and 05822026. I agree that it is appropriate to reanalyze 
these cases consistent with my menjorandum of July 31, 1984. 



Attachnents 
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70 : Rcslonal Civil P^ghts Directors 
Regions 1 . X 

FR0M^]t5CXl''''y Singleton 
/3''^^U^><5t»"t Secrtiary 
^ for Civil Rignts 

SUBJECT; Ani^yjls of the Decision in Grove City College v. Bell ind Ir»:-.tl 
Guidance on Us Application ic O^n trforce-cn ActTvTTies 



I. SUKyA?Y 

In Grov* City CoMe^e v. Bejn, 105 s. ct, 1211 (1934) {he-ein«'ter referred 
to d$ Grove City ), i >ix*nenber mijorltv of the Court held that where « 
College's receipt of Fede^^al financial ild Is United to student financial 
ass^steoce In the for- of Bisic Educat^o'.al ?;pcr.un<:y Grants (SEOGs), f.s 
Department of Education's jurisdiction Is limited to the recipient's stuient 
financial aid projri-n. This menoriodun provides Initial guidance In ap;V5 
the Grove City decision, to OCR's jurisdiction under so^e of the Deparfne't 
of Educet-.on s fencing statutes, such as School Assistanct In Federally 
Affected Areas (S^i^A/lr.pact Aid) and the Ed-jcaiion of the Handicapped *ct 
(tHA), and for so^e issues, suth is admissions a^d site selections. This 
guidance was developed in co-'tnct^o" w'tn the Office of the Ge-:eral Cr.'st*. 
ACiitlona* gulde-ce will be provided for finding siautes an^ -Issues r.c: 
discussed herein, in the neaniloe, r^y directive of June 22, 1984, Inst'.c:*- 
you to take no actio-, restricting 1 nvesti 9«:i or.j is ore'atlve when a 
re-^a Ins as to jurisdiction which is not addressed In this ne-"orandjr.. 
Instead, contact headquarters 1n-»ecia:eiy be'o'e ta*in9 any action. 

II. a\;lys!S Or THt oe:is:on in g^ove^cti 

A. Backtrgjnd 

In July 1977, tV Oeparfnent of Health, Educition and welfare {HE'*') s?-c*: 
to secure an assurance of ccr.pMance wim Title IX Grove •City'CcV.j.-T , 
Grove City, Pennsylvania. The Colle;e refused, w^8t ensued was a series C 
court battles which ended In the February 28, 1984 decision of the Sjpre-* 
Court In Grove City College v. Bel 1 ♦ During this sever-year period, as :-5 
case was successively argued before four separate tribunals, both the pa':*a' 
and their presentation the issues changed. The Oepartmelnt of Educatic 
w'as created ar.d assjned HEW's rol5 In the case and several stdder.ts jo'.'t: 
as plaintiffs with the College. The focus of the case. Increasingly be:e*i 
one of defining what constituted a " program or activity," as that tern Is 
e-nploytd 1r. fj 90:{a) of Title IX of the Lducjt^on A'Te'iAents of 1972, 
20 U.S.C. ; leSliO. ♦^ich trcMfcUs sex di$:nT.fn£:ion In "a-.y edjcst':" 
progran or activity receiving Federal financial assistance." The histcy 
of this Issue Is su-»narije3 by the Court. 
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The OepiPtmeni Initially took the po$Ul'oft thtt the receipt of 
studtfti flnmclil iid would trigger Iniiltutlon-wldt coverige 
under Tltlt IX md construed it$ regulitionj to thii effect. 
It pressed thit posltton In the lower courts. Jn their brief 
In opposition to the petition for certlorirl, respondents did 
not defend this ispect of the Covrt of Appeals* opinion, but 
• rgjed Insteid thit the question need not be resolved to decide 
the case. In their brief on the merits md In the oril irju^en:, 
however^ respondents conceded thit the Court of Appeals erred 
in holding thi: Grove City Itself constituted the "progri*^ or 
ictlvlty" subject to regulitlon under Title IX. 

Grcve Citv College v. Bell, IOC S. Ct. \2U, 1?16 n. 10 (195A). K U t^e 
purpose 0^ tnis mt^ortin^ to determine OCR's jurisdiction under the 
Oepirtmeni'i ir.eny funding stitutes. However, because of the nurte- of 
stetvtes *ni the corrplexliy of the Issues Involved, the g;j1dfi«ce prcv^Ced 
is necessfirny incqnplele. Adcmor.al written gutdmce will be f cthco-i-c. 

8. SteteTer;: of the Issues 

The case presented four Issues to the Court. 

1. Whether an edjcatlc^al InstltuHon Is a recip1e•^t of Feiirel 
financial assistance by virtue of Its st-jients' receipt of 
Basic Educational Oppo'^tunlty Grants (B106). U 

c. Whether refusal to execute t^e Assura-^ce of CorpHince for-., as 
re2u<red by thr Title IX regulatlo*^, wava-ts termination of 
Federal financial assistance to the pro:-arr. or activity receivinc 
said assistance. 

3. Whether requiring the Institution to comply with the no'^discn^^- 
na:1or. provisiors of Title 1X» as a condif.on for contin-jed 
eligibility to participate in the B^OG pros-a-i, infringes the 
instit jtio-^'s or Us stjCents' First ^-^eninent rig^-.ts. 

4. If BEOG's do constitute Federal financial assistance to the 
institution, whether the scope of coveraoe under Title IX is 
institution-wide. 



1/ Ahnoj9n sc-»i of tne College's students receive ouaran:ee<r S;udfrt ic?' 

~ the Dei tnent did not appeal frcn that portion of the district court's 
declsio. This left standing in the I'.:. District Court for the 
Western District of Pennsylvania the dcterr.l nation that GSL^> are 
Federal financial assistance within the meaning of Title IX but are 
not subject to the provisions of Title IX because they are express. y 
exe-ipt as contracts of insurance or guaranty. Grove Ci >.y *Co. .e^e v. 
Bell , 687 F.^d 684, 6?? n. ID [IrC Cir. 19S2). 
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C. Opinions of the Court 

All mtmttrs of the Coyrt i^rted on the resolution of the first three issues 
nwbtred ibovt. Thus, Grove City cm deirly be slid to hold as follows: 

Th«t the College is i recipient of Ftderil fininciil issistance 
by virtue of its ?«rticipiti on in the BEOu prognm. 2/ 

• That the refuHl to execute the Assurance subjected those prograns 
m jctivitits at the College which received Federal funding 
to the Oep«rtmeni's temination authority. 3/ 

That imposing Title It requi rynent upon the College does not 
violate its First AiTxndTient rights. A/ 

Tn *PPrOy31 Bob Jonfs Universit y v. Johnson , 396 F. Supp. 597, 

TO.S.C. 1974). affjd. 529 K2d (4tn Ci r-rl975T^^^rCou^t condudesr 

Nothing In [the statute] Suggests that Congress elevated form over 
substance by making the ipphcation of the nondiscrimination principle 
dependent on the manner in which a progran or activity receives federal 
assistance, .here is no basis in the statute for the view that only 
Institutions that themselves apply for federal aid or receive checks 
directly from the federal government are subject to regulations. 

104 s. Ct. at 1217. 

3/ With regird to th2 legality of terminating funding for a violation of 
tre tccnnical requirements of the Title Ix Regulation witnout a snowing 
of gender discrinination, the Court held that "the Oepart.nent may properly 
condition Tedtral financial assistance on the recipient's assurance that 
it win conduct the aided program or activity in accordance with Title U 
and the applicable regulatinns.** Grove Cit y. IC< S. Ct. at 1223. The 
Court reasoned that the statute does not require that "termination nu$: 
be preceded by a finding of actual discrimination.- Id at 1222. It 
further reasoned that Congress •^as aware that tne TnTFvl regulition provi-jecj 
Tor termination for faiJure to execute an assurance and "no doubt anticipates 
JJ*J^5imilar regulations would be developed to impleffient Title IX." 

4/ The Court made very short shrift o^ the First AmendTient issue. Citing 
Pennhurst State School and Hospital v. Haltfennan. 451 U.S. 1, 17 (1981). 
tJie court reiterated that Congress may "attdCh reasonable and unanbiguous 
conditions to federal financial assistance." 104 S. Ct. at 12'23. The Court 
noted that the College and its students are free to not participate in the 
Federal assistance program if they wish to be free of Federal obligation. 
Thus» [rjequiring Grove City to conply with Title iX's prohibition of 
< DCAr^"^^^°" " * condition for its continued eli9ibility to participate 
in B.OG progra-n infrirges no First Apien<jment rights of the Colleoe or its 
Students.- i04 s. Ct . at 1223. 
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rtnally, regirding the definition of •progri-n or activity/ the Court split 
into four separate opinions. Justice White» writing for « six«me^ber nijo^ 
stated the holding of the cise as follows: 

[T]he receipt of BCOGs by some of Grove City's students Tdoes 
not trigger institution. wide coverage under Title IX. Itj purpose 
and effect, BEOGs represent federal financial assistance to the 



Collegers own financial aid prog-a*^, ard it is that program that 
may properly be regulaled utider Title II. 

104 $. Ct. at 1222. 

Justice Po-ell, writing also for Chief Justice B.rger and Justice O^Con-^o', 
"reljcta'^tly* concurred wi:** the majority de:ision*Dwt fOed a separate 
opinion -to record my view th.t the case is an unedifying example of over, 
zealousness on the part of the Federal Goverw-eni.* J£. at 1223. 

Justice Stevens refused to Join the majority in its definition of 'progra-. 
or activity" on the grou'^t's that the Court hid re«c»>ed an issue *"ot in 
controversy before it and, consequently, had improperly issued an aCvisory 
opinion based on sptcula:ion rather than evidence. 104 S. Ct. at 122- 
end 1225. 

Justice Brenoan and Justice Marshal 1 also refused to join the majority. 
However^ unlUe Justice Stevens who disputed the justuiiSility of the 
question but tooJ^ no posi-tion o' the rerits, Ji/Stices B''e'«4n e^d Ma-shj^l 
went on recof'd as rejecting the najority's mte-p^-etition of the law: 

By conveniently ignoring . . . controlling indicia of corcressi cal 
intent, the Court also ignores the prir.ary purposes for which Cor:r^ss 
enacted Title IX. The result . . . ray be superficially pleasing 
to those w^o are uncof 'o-tit'e **Un fersral ir.t-js-. si intc priv4:e 
educat:^;nal institutions, but it has no relat*on«hip to the statjtory 
sche-^e enacted by Congress. 

Id. at 1226. 

0. The Kajonty Definition of "Prpsra'^ or Activity " 

The majority begins its analysis of the "projr^-n or activity* issue by 
observing that it would have "no doubt" th<t jurisdiction over 6ro/e 
City College would be limited to its student financial aid program, if 
the College's participation in the 6EG6 prog'a-> wtrt th^ough jihe ^j"*"'**' 
Oiibjrse2>ent jysten (RDS), rather than through the Alternate Di ibyrse-*-*. 
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$jr$tr«,{AOS). 5/ Tht Court rt«jons th«t HDS fttctfisirilv precludes 
j»<ipltnt.widt Jurlidictlon ttciusc Itntitutioni uiing thu proctdurt 
•rt not 9lvcn tnytfucfttlon In thi tppllCAtlon of tht funds. 

«0S mtUutlons rcctlve ftdtr«l funds dirtctl/, 5)gt c«n use the^ 
Oft.jrto subsidize or tip^nd thtir flMnc1«\ «1d progrms tnd to 
: rtcrult students who night otherwise be un«b1c to enroll In 
Short, tht <ss1st«nct is timirUd for the rtclpltnfs f1n«nci«^ 
aid pro9r«n. • 

104 s. Ct. «t The Court does not reisnn to this conclusion but 

rf;«on» ffia. it to fird Title IX jurisdiction l^ted to tht Co?lt«-s 

Irinlth/r J^rl -pro^^r.^ or ictiwity/ it begins with * det t mTnSTi on 
•fiontlrwrktd ' ^ ° recipient is •ti'r'.irked' or 

Int^r^b^d^M''*^i!^^'"^^^^^ "^^^^^ contributes to t^e recipiev.' 

J^II ^th* th^TTIi' tlibornlng. the Court si-ply concludes 

thit the fact th« federal funds eventuill;; reach the Collects general 
cpe^. ins udget cinnot sutject Cro.e City to instU.tl " wt^J loV,r%lr 
id. at IZZh The Court also rejects the irgj^ent that Federal student 
aid allows t:.e nstltutlon to divert its o.' fur-s to oiner pro;ra- 
?^JV«°^ f^'!;!! indyectly accrues to the benefit of those pJog-e-^s. 
tSJt J^r^nlln Lh? ''^^l'".?' reallocation of resources and concludes 
M •"••^^"9 indirect benefit to other prog-i- irees Is "inconsistent 
riiM^!.?i°r*?:*'*^^^'^*' stKute.- Id. at 1221. Hence, 

the financial aid progra-i Is tv -progn.. or ic:i vitTrecel vl ng Feserel 
finindal isslstance" for the purpose of asse-.lng lursl<3lc:lon. 

The Court finds the appellate decision's anelogv between student ild a-i 
ncneinr.arked aid 'more plausible ... but it too 1: faulty.* Id. u^et 
is It fault is the lower court's failure to see Federal studentTd as 
sul^treru. or one of a klnc. not exactly ear-jrked and no* euctly 
noneir^arted. However, as between the two types of fundng. the Court 

iVrT.: ;I ''"^'y reser-bles many eama-ked grants** 

beceuie it has the effect of imi-osing the obligitlon on the recipieM 
to use the funds only for students who would otherwise be uneMe to 

tducitlon. jd^ at 1221 and 1222. in other wor-s. Cong-ess 

JSl: 11 . •'''^^'^ ^""^ '"^'^^y ^0 ^ P"^ ^'^^ the recipient w*« 

.r V - another manner. In agiln dls-nls^lng the araunent th«: 

the funds reach the general operatL.g buoget, the Court stated thit It 
Md found no persuislve e* Idence suggesting that Congress Intended that 

W me Court continues to say that there Is no reason to d1st.1nculs^ 
the ROS and AOS programs for Jurlsdictlonil purposes simply because 
under the lat*^er the Government disburses ihe funds directly to the 
student and under the former the Government disbjrses then Indlr^ctU •? 
the student through the educational institution. "Although Grove City 
does not Itself disburse students' awards, EtOGs cleanly augment tne 
resources that the College Itself devotes to finindal aid." Id. at \22l^ 
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tht DeptrtMentS rtguUtory authority tp follow federally aided students 
frcn classroom to classrocrn, building to building, or activity to activity." 
104 S. Ct. at 1221. 

Ont final note, although funds My not bt traced beyond the progran to 
Mhlch the funds have been eamarfced» ell Activities of that progran are 
subject to the Oepartnenfs jurisdiction. 

There is no ^erit to Grove City's argument that the Oepart/neht nay 
regulate only the administration o^ the BEOn program. Just as 
efflplo>tes who "work In fin education program that recelveCs] federal 
assistance." Hortr. Haven Ooa rd of Education v. Bell . . . are protected 
jnder Title U even if their sauries are "not TynJed by federal 
noney.' ibid . . so also are students who participate In :he College's 
federally assisted financial <»id program but who do not themselves 
receive federal funds protected against d1 serial rjtl on on the b*sis 
of sex. 

104 S. Ct. at 1221 n. 21. Thus. 4chlet1c student financial aid ft.v^ be 
aOnlnlstered In a nondiscriminatory manner If the student financial aid 
prog^an recslves Federal student aid. 

III. APPLICATION OF THE GPOV£ CITY HECISION 

Although the facts of the case placed the Grove City holding In the context 
ot Title U. there Is no doubX tnat the Court's decision Is applicable to 
OC.;'s other statutory authorities which Include the phrase "progra^n or 
activity recfcl^ing Federal financial assistance." This Is Illustrated by 
a decision rendered on the same day as Grove City . In Consolidated Ral 1 
Corporation v. Darrone . 104 S. Ct. 1243. IZSd (1984). the Court expressly 
re'ned on Grove City and North Haven Board of Educatio n v. Bell. 456 U.S. 
512 (1982) to observe that "Section 504, by its terns. "prohTius discrimi- 
nation Only by a 'progran or activity receiving Federal financial assistance.' 
« . . Clearly, this language HmUs the ban on discrimination to the specific 
program that receives federal funds." Moreover, the "pro^ra^n or activity" 
language In Title U. Section 504, and tne Age Discrimination Act was modeled 
after the language of Title VI. Therefore, the G*'ove City decision 
applies to the jurisdictional scope of Title Vl. Section 504, and th^^ Age 
Discrimination Act. as well as Title :x. 

In reviewing conpialnts to detenrlne whether or not OCR has jurisdiction 
Over the alleged discrimination, one oust first determine whether the 
funding received by the Institution Is eanaarked or nonecnmarkfd. If the 
funding Is noneamarked* jurisdiction My b« esstrttd rtclplenUwIde. If 
th% f«n4iftf is ••nMrked. j«^s4i«tt««r««y onty bt^nrntrttd' ovt^ the 
program of the rectpf^nt receiving the earmarked funds and «cc9«pl1sh1ng 
the statutory purpose. The Only Department of Education program wtilch 
has been Identified as nonearrearked Is Impact Aid. 

A. Application of the Grove C1:ynec1s1on to Federal Assistance Statutej^ 

The Department disburses funds lor numerous programs of Federal assistance. 
*t the elementary and secondary education level, this raerorandvin analyzes 
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OCft's jurisdiction urvder Host of the D«pirtmeni*$ lir^ett grmt programs. 
Moreover, given the nnorindir^'i conclusions concerning the broid JurlsdlcHo'i 
provided bjr Chapte 2 of the Educitlo^ Consollditlon and Inprovtnent Act 
• nd by $AFA (Impjct Aid), It Should be unnecessiry In most casts to consider 
the jurisdiction conferred by other funding statutes. At the oostsecondir^ 
level, this me-»or*ndum analytes the j'jrisdictlon conferred by >«verjl 
Utportant funding statutes. This cxani nation has not been exhaustive, 
rpu will be provided with further nrltten guidance is needed. In the 
meantime, tike no action restricting Invesvigatlons where a question 
renilns as to jurisdiction which Is not addressed In this menorandjn. 
Instead, Contact headquarters liwedlatel/ before taking an/ action. 

School Assistance In FederiHy Affected Areas (I>^pact Aid) — Impact 
•Id payments to i local educational tgenc/ [lii] provioe general aid to 
the recipient to meet Its general operating expenses. The prcjri-) assisted 
Is the overall operations of the recipient LEA, Including Us elenentary 
and secondary edu''it1on prograi^. The purpose of the statute Is *.o co^pe'^sett 
school district's for the costs of serving children whose parents reslOe 
or work on Federal property (which Is not subject to local property 
taxes). Impact aid payments, unlike grants under the Department's 
Categorical grant progrars, nay be used for any purpose. 

Unlike the BEOGs at Issue In Gr ove City , kpjct Aid funds constitute 
nonea marked, unrestricted pay-.e^ts as most LEAs deposit these pjy*ents 
in their general fund and the statutory purpose and use are not restricted 
In anyway. As a result, all of the programs and activities of tne L£^ 
are sjbj^ct to OCR's jurisdiction. 

Vocational Education Act The purpose of the Vocetiorel Education Act 
(VtA) Is to assist Slates In i'aprovin; pUnnlng and in conducting vocat^oal 
programs at the State and locil level for persons of all ages who desire 
and need vocational training for enployment. V£A funis ire earrr.arked 
for use In the recipient's vocational education projraTi. Therefore, the 
ertire vc:et1cnal education projrau. and rot juSt the portion of the prc;-i- 
^onducted with V£A funds. Is subject to OCR jurisdiction. For exaxple, 
an institution may not argue that Its horticulture curruulin, which 
receives VEA funds. Is within OCR jurisdiction, while Its welding curriculu- 
1s not because It does not use VEA funds. 

E^jcatiQ'^ of thf Herdicapped Act (E»^*) - Part B — The nurpose o' «>crt S 
oi tne thK, 20 u.S.C. l*n et seq ., ii to assist states and localities 
In providing t free appropriate public education to all handicapped childre 
The funds are earmarked for use In the recipient's special education p«"oore 
As with VEA funding. It should be noted that all aspects of the special 
education progran cone within OCR's jurisdiction, not just those ele<nents 
which can be shown to receive EhA func^lng. 

Chapter I of the Education Consolidation and Iwprovenent Act of 1981 
(Lnapter 1) The purpose pi Cnapter 1, 20 U,S.C. § et senT ^ 
Is to provide financial assistance to «eet the special educatTonal 
needs of educationally deprived children. Chapter 1 funds are earnarVei 
for use In providing services. Including such conpensatory services as 
renedlal reading and math, to neet the special eiucational needs of 
•ducatlonally deprived children. Most recipients which receive 
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Chipttr I funds op«r<tt « *Ch«pttr 1 progran* which provides the ibove 
strvlctt to tducatl0A)Uy deprived children. In eddltlon, siniler services 
«rt often funded by stete ind locil aonty «s vtU «i by Federil Chipter 1 
funds* Ml ispectt of « ftclplent's progrin of services, Includlr^g 
coipentatory educetlon services^ to iNet the specltl educitlon needs of 
educationally deprived children, therefort, are within OCR's jurlsdini on. 

Chapter ? of t>>e Cducitlon Consollditlon and Iwprovewent Act of 1981 
LChapter Chapter z consolidates into a olock grant approjtimr.el y 

4C categorical programs at the elenentiry and secondary level, 20 U.S.C. 
§ 38n et >eq> The purpose of the statute Is to assist SEAs and UAs 
to improve •it^entary and secondary education by giving the-n expanded 
authority over how to spend funds. SEAs and LEAs miy select from anong 
very brr)id categories of purposes and activities that enconpass t'l of t^^ 
purposes and activities previously authorized undrr the antecedent cateso^'icel 
prograns. Some of the purposes ano' activities Include Instruction In 
basic skills; acQvilsltlon and utilization of instructional naterlals 
equ>pnent; developnent of prograns to Improve educational practices; the 
Improvenent of planning, wanage^eit , and Iwplmentatl on of educational 
programs; teacher training; desegregation; etc. Thus, subject to such 
statutory and regulatory requlrments as supplement not supplant, Chapter 2 
payments may be used by an LEA at Its complete discretion to provide financial 
aid to any and all elenentar/ and secondary education programs, and to 
activities to Manage or ad>%lnister the school system. 

The range of progra-^s for which Chapter 2 funds may be used reaches throuc^out 
the school district's programs, limited only by any restrictions under 
State law on the definition of what constitutes ele-nenta ry and seco^dery 
education. -Therefore, there Is a prest-nptlon that all of an lEA's pro;*a-^s 
and activities a^-e subject to OCP*s jurisdiction. That presumption can be 
rebutted by an LEA only by de"*o»*strat1n9 that the progran or act*. vuy is 
not part of Its elenertary and secondary education prograit as deemed by 
State law, tad Is not part of the managenent or administration of its 
school systm. 

Stjdent F<na^c1al Assistance The Court's decision wUh respec: to 
BUOGs IS appMcaole to other forms of student financial assistance. 
Specifically, OCR's jurisdiction Is the student financial aid office w^e^e 
the recipient's only form of Federal financial assistance Is National 
Direct Student Loans, Supplemental Educational Opportunity Grants, 
State Student Incentive Grants. Vhlle the receipt of College wori^ StLC/~n 
monies conclusively establishes Jurisdiction over the flns'^.clal eld \ 
office, we are continuing to aneiyze the Issue as to whether it corners \ 
jurisdiction over other programs at the Institution. Untll-xa ls ana_l:ysis^ \ 
is complete, take no action re^f^g^^ng ^nv»<ti9at iQn tn the financial 
el's O tTlce wffffrCoTfege Work Study monies are at Issue. / 

Construction, Reconstruction, and Renovation of Academic Facilities -^ 
(Facilities Assistance ) The purpose of Facilities Construction is 
to assist higher education Institutions by providing grants an<f. loans for 
the construction, reconstruction, or renovation of academic facilities. 
20 U.S.C. § 113?a. Because these grants and loans nay relate to any 
academic facility and are not limited to particular depart-nents or cat;::' 
of programs, the assisted programs and activities will be those which uSc 
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tht buildings which rtceived Federil fgnds for thiir construction, recon- 
struction and renovation, Tht tntire program which uses a federally assisted 
building, Including those aspects of the progrm which are conducted in 
nonfederal ly funded facilitiai would be subject to OCR's jurisdiction. 

Grants for Acidr^ic Programs — As to earmarked grants given far use by 
• particular ac*denic program, for exanplt a grant for research concerning 
tht effect of nicotine on rats* lungs, the academic program, he're t^>e 
|3 ology dtpartnent, is subject to OCR's Jurisdiction. All aspects of that 
progrin, including those funded frtri non^Federal sources, are subject to 
OCR's jurisdiction. 

8« Application of the Grove City Decision to Specific Issues 

It is impossible to enumerate all the various factual situations to which 
Grove City will b« applied in the course of OCR's enforcement activities. 
However, guidance can be provided on some questions. 

Ad*nissions and Recruitnent — OCR has juri- diction to Investigate the 
adnissions and recruitnent practices and procedures of any rtcipitnt of * 
Federal funds even though the funds nay be eamarked to an organizational 
subunit. This position Is enunciated in Rice v. President 4 Fellows of ' 
Harvard Collcce . 663 F.2d 336, 339 n,2 (IsTTir. l§el). cen / ceniea , ^=6 
U.S. 928 (19£2): "One who is discriminated ajainst In sTeTTng adnission 
is denied access to all educational prograrts and activities within an 
institution, %n6 the entire body of programs within the school is tainted.* 
Accorg Bob '^'o''cV<J"<'^g"»^ty V. Jo^^so^, 396 F. Supp. 597 (D.S.C. 197^), 
aff '0 , F.^a 514 (^m cir. IfTTT This view was presented to the Court 
in tne Government's brief. Brief for the Respondents at 19 and 20, Gfcve 
City . Although the Court's silence in the Grove City opinion on the o-ts'.TC 
of idnissions is no: dispositive, absent direction fror the Coyt, OCR 
will continue to apply existing cast; law on the subject by exercising 
recipient-wide jurisdiction in response to conplaints of discrixinction in 
adn'issions and recruitment. 

State Systens — OCR State Sysir^s activities ste-i fror. fin(jin;s of dejure 
segrejjtion in ad"^issions policies and practices of entire State $yste-i$ of 
education. Thus, with ^tspect to OCR's jurisdiction, they fall within the 
aomissions exception to the fundin; distinctions d«:scribed above. 

Processing Cowp>a1nts OCR will always detemine its scope of jurisdictic 
as defirea in Gro**rTity . before seeking to investigate any corplaint. 
Where It Is detemined that (1) the funds at Issue are eamarked and (2) 
OCR his Jurisdir^lon over the p^'ogran or activity conplained o^, OCR will 
Initiate an Investigation of the progra'a. If the alleged discriminatory 
recipient disputes OCR'Sstuthority to Investigate on the grounds that OCR 
has no jurisdiction over the program or activity at Issue, OCR will request 
access to the recipient's record of receipt and use of Federal- funds dist^rs 
to the recipient by the Department of Education and by all other agencies 
which have delegated compliance responsibilities under Title vr to the Per*- 

Fed. Reg. 54793 (August 18, 1980). K Jurisdiction jnust be tmt 
on a non-Educaiion Oepertnent statute, seek further guidance as to the 
purpose and nature of the Federal assistance provided. Of course, »nere t*x 
funds ire detemined to be noneamarked, further Investigation of recip'e't 
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rtcordt 1i unntcestary btcause tht jurisdiction U rtcl p1ent*::<de, |n 
addition* OCR will continue Its practice of not dls-nltslng conpliints 
9&i\ch illtgt facts from wt>ich infection ma/ be inferred. 

Compliance >f»1ewt $ite selection for conplimce rev1e»fs musC take 
Into consideration the jurisdictional limits set forth in Grove City . 
Thtrtfore, site nor.lnatlons should Include a jurisdictional analysis, 
neofly, a list of the recipient's Federel funding and a brief descr1pi1o*> 
of the relationship between the funding and the Issue to be reviewed. 
Guidance provided on Infection nay apply to site selection as veil as 
conplalnt Investigations. 

Denlil of Access — Failure to provide OCR with access to accounts cf Fede-al 
Tunes wUI constitute a violation of 34 C.F.R. § 100.6(d). OCR nust be 
provided with access to records detailing the use of, not s^japly the recfirt 
of, Federal financial assistance. It Is not enough thai the recipient crcvlCes 
records for the United purpos* of showing that no Federal funds are 7 
received by the progrim at issue. OCR «ust be given sufficient access to 
determine how the monies are used. OCR's authority to require such access to 
dvtf nninf t he, basis of j urisdictlon is found at ift C.F.fe. ^ lOO.^Ic^ and in 
the reqjire-nents of Federal funding statjtes that recipients nalntain reco«*ds 
for the purpose of fiscal audit and progrn evaluation. Where an 1 nstit jti on 
is found to participate in any Federal funding prrsra^ OCR mey, a^ necess«r\, 
assert Jurisdiction over the institution's fiscal recordiieepl ng protra-, 
corsl stent with Grove CUy . An example of such pro9ra-. requlre-ents is 
found In Chapter 1 w*^ich stipulates that "[ejach Stetc edjcetlc-al a;ency 
shall ieep such records and provide sut>i Infomatlon to the Secretary as 
be required for fiscal aj^lt ant; pro:-3- evaluation . . £^e-:»-.t»ry t-z 
Seiondary £djcat1or Act of 1955, as a-ie'»;*d, 20 U.S.C. 5 32Ci(e.) (^rr*). 

IV. CONCLUSION 

This me^orendun has provided an a-^a^ysls of Grove City and initial culdj-.re 
in applying the holaing to OCR's Junsdctio^^; As aciitlonjl jjiij^.ce ♦••.11 
be provided for funding statutes and Issues not discussed herein, tne direc:ivi 
of June Z2t 1984> instructing you to take no action restricting inv€s:l;iti ors 
is operative ^hen a question rer.jlns as to jurisdiction w^'ich is not aiiress;: 
in this nraorir.dyn, 

Attac'^^ents 

Tab A - The decision In Grove City College v. Bell . 
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U.S.O.E. Gran'ca received by Che College ot Hunan Learning and Developoent 



#77-13 Title: Training Program for Human Service Paraprofeaalonals 
(2nd year). CSU - Exh. C - p. 22 (7/1/77 - 6/30/78) 

Anount: $l02»2:iO 

77 - 28 Title: Bilingual > Blcultural Competency Baaed Teacher 

Preparation, CSU - Exh. C - p. 36 (10/1/76 - 9/30/78) 

Amount: $85,602 

(^78-13 Title: Slllngual - Blcultural Competency Baaed Teacher 

Preparation. CSU - Exh. C - p. 66 (lO/l/SO - 10/1/83 

Amount: $96,552 

* 80 - 25 Tltte: Slllngual - Blcultural Coopetency Baaed Education 

(3rd year). CSU - Exh. C - p. IB7 (1-/1/80 - 9/30/81) 

Amount: $95 ,9 19 

1^ 80 - 35 Title: Teacher Corpa Project Implementation (3rd yr.). '^SU - 
Exh. C - p. 193 (7/ 15/80 - 7/U/81) 

Amount: $115 ,937 

80 - 50 Title: bilingual - Blcultural Competency Baaed Maatera Degree 

In Admlnlatratlon and Supervlalon . CSU - Exh. C - p. 198 
(10/1/80 - 9/30/Sl) 

Amount: $ICI,7U 

0 8i - U'i Title: OSU/Dlatrlct ^U7 Teacher Corpa Project {Uth year). 

CSU - Exh. c . p. 230 (7/15/81 - 7/U/32) 

Amount: $8^,0^9 

ff 81 - 37 Title: Bilingual - Blcultural Competency Baaed Maatera Degree 

In Admlnlatratlon and Supervision (2nd year). CSU - Exh 
C - p. 216 (lO/l/Sl - 9/30/82) 

Amount: $109,166 

81 - A2 Title: Competency Baaed Bilingual - Blcultural Higher Education 

Prograri . CSU - Exh. C - p. 221 ( 10/1/81 - 9/30^87) 

A Amount: $40,000 

(? 82 - 2 Title: Strengthening the Exlatlng Cooperative Education Program 
at CSU . CSU - Exh. C - p. 236 (9/30/81 - 9/30/32) 

Amount: $3,620 
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#82-18 TtcLt: Bilingual - Blculturtl Competency Bastd Mtsurs Degree 
In Adcilnlstotton >nd Supervision (3rd of 4 years). 
CSU • Exh. C - p. 241 (10/1/S2 - 9/30/33) 

Amount; $90,000 

#82-19 Tltlet Competency Beaed Bilingual - Blculturel Higher £di>catlon 
Project (2nd year). CSU - Exh. C - p. 2i»7 
(10/1/82 - 9/30/83) 

Anount: $90>000 
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MEKiORANDU 



FROM 



H«rry M. Singleton 
Aaslaunt SecreUry 
for Civil Rlghta 



Acting Regional Director 

Office far Civil Rights, Region V 




ItON V~CHICaGC 



Il^DAIC Hay 10, 1985 y/ 



SUBJECT Reev.luatlon of Governors state University (CSU) Denial of Access 
Cases: #05802056, #05792102, #0579200^, #05792101 



In accordance vlth your Heoorandun of Novtober 2, 198^, (TAB A), the aoove 
referenced casea were authorlied to oe returned to the region for a 
reanalysls of OCR » Jurisdiction In light of the Grove City decision. On 
December 7, 198^. the region then reassuned accou^rt^bTlTtTfor these crises 
and the coapanlon cases froa Chicago State University (CSU) after all the 
flies and supporting Federal financial data had been reasseabled and 
transferred to the region by the Policy and Enforcement Service. 

The present four cases are the 
Illinois Board of Governors 



t the 
two 



he oldest of the eight still pending jgalnst 
. ^ of State Colleges and Universities and these t 

of its aember universities. Fomal enforcement proceedings were initiated 
within the Department on September 10, 1982 on the basis of denial of 
access. The recipients' denial of access was founded on arguments that OCR 
had no authority to Investigate because t^e coapla Inants' allegatlona did 
not involve federally assisted prograos or activities. In August 1983 
OCu s counsel unsuccessfully ooved that the administrative proceeding Je 
stayed pending the Supreae Court's decision in the Grove City case. On 
Septecber 6, 1983, on oral ootlon by the Depart.entTTh? 7?^eedlng was 
dismissed without prejudice, effective October 6, 1983. On October 31 

^'^/'^'•^"Iftratlve Law Judge denied the Department's notion to 
withdraw Its oral notion to dismiss and to set aside the order of Septcobe 
6. These cases then remained In Headquarters without further action beln« 
taken until October 26. 19?^. when the region recommended to you this neu 



Although the enforceaent proceedlnt^s .gainst the two universities had been 
consolidated, we decided It was more appropriate to submit our 
recommendations for each unlvei.lty separately. However, our review of the 
CSU cases has also been completed and will be submitted to you within 
the next two weeks. 




KCONOMI^t" 
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At d«ulUd in th« atUchMtiti «c havt now eoaptettd the following ttept 
r«c«rdlnt th«a« CSU cts«s; 



4- W« lurt cooUcttd or attMpttd to '.:ontact all the coapUln«nts to 
to <Wt«niiQc tfhtthcr or not thcjr •«.ltl wlih to pursue their 

COMpUiOtS, 

-I- U« h«rt reviewed the financial aid daU (collected prior to the 
1963 Adaiolstratlve Proceedlofs) ^ light of /our inttructlont of 
July 31, 1984, In regard to Grove City . (TAB B) 

4- U« h«ve prepared updated background Inforo^tlon on CSU Including; 
OCD fvmding. 

tfc have provided recoancnda tlont on etch case for your 
consideration and approval* 



If your staff have need of clarification, they may contact Dr. Har/ Frances 
0'Sh«a, Director, Poatsecoodary Education Division, at 8*35>3S63. 

Thank you for your cooslde ration of this matter. 




Linda A. Cornelius 



Attmchaent 
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Governors State Unlvertlty Reevaluatlon 



K. BAckground on Recipient ; Governors Sute University (GSU) 1$ one of the 
five tute universities In Illinois responsible to the Board of Gov«;por« oC 
Statt ColUges and Universities. It offers Hsstets programs In varUas 
disciplines as well as the Baccalaureate degree. However, only uppci level 
undergraduate courses are offered and students are required to have coopleted 
two full years of college work on admission. 

I. DED Funds ; Although tot/ I enrollnent has been dropping at GSU In 
recent years, GSU still participates In all the oajor DED student 
financial ass.' stance programs for the 198^-85 acadenlc year as 
f o Hows : 

Awarded Aaount 

Supplemental Educatloiiol Opportunity 7-1-3^ $ 10^,126 

Grants 



College Work Study 

National Direct Student Loan 

Pell Grants 



7-1-8^ $ 258,206 

7-1-8A $ I9ii,9^il 

1-26-8^1 $ 83,681 



The only other DcD funds of record received for the 1^8^-85 acadeolc 
year were; 

Veterans Cost of Instruction Progran $ 1,228 

Strengthening Developing Institutions (Title III) $ 108,662 

The region did not atteispt to Investigate whether or not GSU's Title 
III funds are now earaarked for certain programs or divisions at GSU, 
since we are not sure whether this Information Is relevant to OCR's 
Jurisdiction over these conplalnts when they were filed bctu«en 1978 
and 1980. The region does not have access to the recipient's Title III 
grant proposals, and, therefore, we could not determine whether a 
United Jurisdictional clalta could be aade on the basis of Title III 
fun'ds. We also note that In Policy Guidance recently supplied to the 
region on another case (Elgin Community College, #05362063), you suted 
that Headquarters had not yet determined whether o- not Title III funds 
convey Jurisdiction over the entire Institution. 

GSU is located In a single unit complex built between 1971 and 1976. 
The region Inquired whether or not DED construction grants had been 
received by the unlversl' for this purpose. However, telejihone 
contacts with DED officials In Washington revealed no such grcnts had 
been awarded to GSU. In previous contacts with GSU, the Board of 
Governors Counsel also asserted that GSU had not received any DCO 
construction traney. 
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Prior to th« 1983 Adnini«tr«tive ProceedLng«» conplete Federal 
financial assistance data on CSU waa provided for the years 1977 
through 1982. The rtglon has reviewed all this Infomatlon and has 
Identified the DED fuoda which may have a direct bearing on each of 
the covplalnts which are atlll open. 

2. Organisation of the University ; Because of the nontrad 1 t lonal syatea 
of governance at G:>U» there Is particular difficulty In defining what 
Is the applicable prograa or activity for each conplalat being 
iTesubal tted. In the period covered by theae conplalnts, GSU did have 
four separAc'! col leges » but there were no Individual acadeolc depart- 
nents» only certain prograc areas. Faculty meabers are also listed 
as "University Professor" with no area of at>eclalty or assigncaent. 
The colleges are described In the catalog as being able to ''establish 
policies and procedures •.s semlautonomous units," One example of this 
Is the specific college grievance procedures used by one of the 
coopla Inants, Bemlce Sanders. 

3. Instructional Systeo ; At the tine these coaplalnts were filed CSU 
assigned no grades, not even pass-fall, and students were awarded 
academic credit when certain coapetencles had been deoons tra fed . A 
student could also continue to work on earning; credit for a course 
long after the regular tern had ended. Likewise, Instead of having 
set course requlren^nts for each graduate degree, a student was 
expected to sign a .contractual degree plan with his or her advisor, 
and academic credit night even be granted for certain life experiences 
pursued before adalsslon. These unique features suggest the difficulty 
OCR Q#y now have In Investigating these coaplalnts so long after the 
fact when soae witnesses are no longer available. For the same reason 
It Is also difficult to Judge the merits of the coaplalnts based on 
Infomatlon supplied by tbe coaplalnants theaselves. GSU has since 
revised Its grading &ysteL., and regular letter grades were first p',*t 
Into effect In the Fall 1979 tera. 

4. Compliance Activity since Grove Clty t The University continues to be 
represented by the Counsel for the Illinois Board of Governors. Only 
one coaplalnt has been filed against CSU since the Grove City 
decision was rendered («OS842060-closed 11/6/84). Thla was a Title 
VI and Title IX eoployment case. GSU provided all Infomatlon 
requested by OCR In a tlnely manner and raised no challenges to 
OCR*s Jurisdiction. The complainant withdrew her coaplalnt with OCR 
after accepting the offer of another position at the university. 
Since this Is the only case filed against any of the five 
universities since the decision, it is Inposslble to deteralne whether 
Counsel intends to challenge OCR in the future based on Grovo City. 
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B. Dl»p?>3 Itlon of CoopUlnts 

I. #05802056 ; This co«pUlnt w^s filed on February 19, 1980 by Mi. Lol« 
Bo bo, who alleged th*t she h«d heen denied placeoent In a School 
Psychology prtctlcua on the b*$ls of her race «nd lex. The prtctlcun 
was a part of the coopUlnant* s degree plan for her MA In Hunan 
Relation Services In the specialty of School Psychology. Ms. Bobo was 
Awarded this degree In December, 1980. In previous contacts with OCR, 
Ms. Bobo sUted she was still Interested In pursuing this coaplalnt. 
However, she has now fomally withdrawn her coaplalnt. 

Closed: April 19, 1985. 



2, #0579200^ : This coaplalnt was filed with OCR on September 28, 1978, 
by John Roblpson, who alleged that one of h'^ professors had 
dlscrlnlnated against hlo because of his race. This professor 
allegedly stole Roblnson'a ethnic studies research for her personal 
use. Mr. Robinson said he th^n reported this to College authorities, 
aft*r which his Profesaor subjected hla tc r«cl«l >lurs and created 
problena for him In getting financial aid. However, Mr. Robinson 
provided no evidence th*t he h*d filed an Interna? grievance or that 
Any other College officials had acted upon this natter In any way. 

During the two years after ha filed this ronpUlnt, Mx . Robinson was 
periodically In contact with our office. Atteopta to reach him 
In 1981 were unsuccesaful, but the case was not closed because of 
the outstanding cienlal of access Issue. Mr« Robinson has not 
Inquired about his coaplalnt since 1961. 

Mr. Robinson has never provided any evidence to support his cLaln or 
even given any coherent explanation of how the discrimination 
occurred, lie was the only one of these GSU coaplalnants working on an 
undergraduate degree - - a 3. A. in Science with an emphasis on 
Environmental Science. This program waa offered by what was then 
CSU's College of Environmental and Applied Sciences (CCAS). Mr. 
Robinson clslmed that except for the discrimination he encountered In 
a course In Urban Ecology he would have graduated at the end of the 
Fall 1978 tera. The CSU's Registrar's office has vcrlftd to OCR that 
Mr. Robinson still does not hold any degree from GSU. Even If OCR had 
a copy of Mr. Robinson's transcript. It would be Impossible to 
determine what his acadenic status was at the time because of the 
absence of grades and the flexibility of degree requirements. Mr, 
Robinson has not Identified any student witnesses to aupport hla 
coaplalnt. Robinson's professor, a white female, was a "University 
Professor*' In 1978 and Is still listed aa a faculty member at GSU as a 
"University Professor o^ Anthropology." The GSU catalogs show that she 
earned a Ph.D., from the University of Chicago In 1972. The CEAS has 
now been reorganized within a new College of Arts and Sciences. There 
Is still no Department of either Anthropology or Environmental 
Science . 
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Lfttten wer* sent to th« coapL«ln«nt vl« r«Rl3Ur«d mIL «t two 
dlff«r«nt addrciMS. Th« one to Robln«on*s hooe w«3 r« turned o 
uad«llvcr«bLe, but th« second was «cc«pt«d by « third party on M«rch 
23, 1985. Howaver, th* taUphon* of th« co«pUln«nt' s £rl«nd «t this 
•ddr«ss h«« b««n dl«coan«ct«d . Since Hr* Robinson h«s not cont«cted 
us In tht fol Levins noath, w« sssuas th«t h« did not rscsive this 
Utter «nd that v« vUL be unebU to Locate hlo in the future. 

Even If Robinson couLd be Located and wlshvd to pursue his conpLalnt, 
OCR would have difficulty asserting Jurladlctlon over this coaplaint 
under a strict Interpretanlon of Grove City ; 

a. Hr. Robinson asserted in his coaplaint that ha was intending 
to «Pply for a Federal grant with hi; project, but he did not 
uentlon any pons lb le DED source. 

b. Mr. Robinson's degree progran did not receive any DED funds 
At the tine, and in the funding Infomatlon previously submitted 
The College of EnvlronnentaL and Applied Science in 1978 and 1979 
Is not listed as receiving or administering any DED funds. 

c. The CEAS did enploy v'ork study students in the 1979-80 acsdeaic 
year, but no Inforaatlon was subaitted for 1978-79. However, in 
policy advice previously given on the Elgin College case you 
directed the region not to assert Jurisdiction on the basis of 
work study funds. 

d. The funding Information subaitted shows 1979-80 as the earliest 
year when CSU received Title III ■oney. Thus CSU received no Title 
III funds at the tioe the alleged discrioination occurred. 
Therefore, under Title III the region would have to assert 
Jurisdiction under GSU*s future receipt of theae funds. 

RecoDtxnda tlon ; Based on the above facts, we believe that undci the 
present policy guidelines on Grove Ci ty OCR does not have J.risdiction 
over this coopUint. Regardless of the ultioate policy decisions on 
Title HI and work study funds, the coaplaint can also be properly 
closed, because the cooplainant can not be located and the region has 
not and can not cake any substantive de terainatlon on thla case. (The 
new IPM at H 3.22 does sUte that «uch cases abou Id be tolled for 180 
days, but since Hr. Robinson could not be located in 1981 and he has 
not atteopted to contact the regional office since that tlree, we 
believe that this requirement has already been aet.) 

3. #05792102: This coaplaint was filed on flay 25, 1979 , by Bernice 
Sanders, who alleged discriwina tlon on the basis of race and sex. Ma. 
Sanders alleged that s'^e had be«n falsely accused of cheating and 
denied credit for one graduate course. The other black wooan student 
Involved in this incident (tec Jefferson) receiveo the saoe penalty. 
However, her coaplaint (#05802016) was closed on receipt in Hoverber 
L979 as untlnely filed. 
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Although Ms. Sander* was fiwarded her M»stcr« Degree froa C?U even 
before filing her corapUlnt, she h*s never considered the nutter 
resolved, «nd she has contacted tha r-^lonal office a nueber jf tlnis 
over the y-rs concerning the statua of cnforceaent proceedings against 
CSU. In a .<;lephone conversation on March 23, 1985, she again 
expressed her strong desire to pursue this coaplalnt. The fcllowlng Is 
a suotaary of the facts of her case derived frota the rather extenslva 
docuoenta provided by the coaplalnant: 

In the fall of 197^., Ms. Sander* b€gaa courses toward a HA degree In 
Kuraan Rela tlons Services with a specialty In School Counseling. This 
jrograo vias then part of the College of Huoan Learning -nd Developnent. 
(In the previous sunncr Ms. Sanders had b€en awarded an MA In Urban 
Teacher Education froa CSU, although nott of her credit* had been 
transferred In froa other colleges.) 

The one allegation In Ms. Sanders' coaplalnt arises froa a course she 
took In the Fall 1977 tens: Huoan Appraisal HL^ 6i.30. ThU appears to 
have been a far raore conventional graduate course than oany others 
offered at CSU. The class waa taught corapUtely on canpus one night a 
week by two faculty neobers, a white female and a white oale, both of 
whoa held the title of "University Professoi." Students were required 
to coQplcte a nuober of written asslgnoents, and thtre was a final exaa 
In December, In accordance with the CSU aysten, students were not 
assigned any grade, but they would aam three credits If they net the 
coapetencles required. 

Ms, Sand«:rs alleges that she submitted all her required asslgnnents 
prior to the final exao. However, during the exaa Ms, Sanders and Ms. 
Jefferson were forced to surrender their final extns when their 
professors allegedly discovered In their possession a copy of a 
previous final exan froa this course to which they were referring. 
Both wooen were dropped fro« the course without credit on January 20, 
1978. Ma. Sanders strongly denies that she wa^ cheating and c la las 
that the wooan professor was Intoxicated at the tlae. 

Although Ms. Sanders did not file with OCR until May 1979, the region 
Lcc-pted her cocplalnt as tlnely because of a nuaber of oth«r steps 
which occurred during the next year, Ms, Seniler? appeaUd the action 
of her profeasors, and ahe waa allowed to retake another final ax«n for 
this course In August 1978. She was then Informed that she had 
fulfilled the co<ape tend ea required for this course, but she received 
no acadenlc ct*dlt. The College Insisted that thla lack of credit 
would not prevent Ks. Sanders froa graduating, since she had an excess 
nunber of credits, and this course had never b€en In her individual 
degree pUa, Ms, Sanders took her renalnlr.g courses In the Fall 1978 
tero, but the regl s tra r^ denied her application for graduation In 
January 1979 because she lacked thla course. Ma. Sanders then went 
through another appeal. In March 1<J7?, a College Crlevance Cooalttee 
recoaoended that she be awarded thla credit, but this recoanenda.tlon 
was rejected by the Dean after the Cooalttee Chairperson changed her 
vote. Fu-thcr appeals followed, and the coaplalnant was eventually 
mailed her dlplooa In April 1979, showing her degree had been awarded 
In Deceober 1978 but with no record of her having ever been enrolled In 
the Huaan Appraisal course. 
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Conclusion 4nd Recommendation ; The regional staff has reviewed all the 
cvidtnce inHEKls file. Including the taaterlal supposedly confiscated 
froa her at the time of the exan. We believe It Is Impossible to Judge 
the nerltfl of Hs. Sanders* coaplalnt without being provided access to 
more documentation and Interviews with GSU officials. However, one of 
the professors Involved s no longer a faculty nember at GSU. Hs. 
Sanders* classpatc has recently contacted OCR» and one other CSU 
complainant from this same program area Is aiso available* 
Nevertheless, It oay be very difficult to deteroine eight years later 
what was the class members* understanding regarding the use of study 
material^ especially when the GSU system put so much eraphasls on 
self-lns tructlon* 

Vhen lntervlew*d, Ms* Sanders stated that the only rercedy she Is 
seeking Is to have her transcript riended to show that she successfully 
completed and earned academic credit for this additional course. Since 
grades were not assigned prior to Fall 1979, she pr«>suaably would not 
have to receive * letter grade In the course. Ms. Sanders believes that 
this action, even without a formal apology from the school, would 
restore her professional reputation for honesty. Ve arc not sure this 
action would be the nx>st appropriate remedy for this comolalnt, since 
Ms. Sanders' transcript does not reflect any punitive action taken 
against her. Instead, we would be more concerned with the reports of 
the Grievance Connlttee In her academic file, which could be released 
and which state there was "strong evidence" of cheating against her. 

Hs. Sanders Is also aware of the other unresolved conplaints against 
GSU and does not think they should all be abandoned. Ir 1981 » Hs. 
Sanders and a number of other students were successful in getting the 
Illinois State Board of Education (ISBE) to review the certification of 
the School Counseling and School Psychology prograns at GSU. At least 
one public hearing was held, and GSU agreed to revise its curriculum 
and to reapply for certification from ISBE. However, Ms. Sanders and 
tlie other complainant.* do not feel that these actions dealt In any way 
with their discrimination complaints. 

OCR's jurisdiction over this complaint can be asserted because of the 
following factors: 

a. Records from the Administrative Proceedings show that CLD 
received thirteen (13) different DED grants between 1977 and 1982. 
(See Attached list.) 

b. Since there are no academic departments at CSU, we believe that 
the program or activity Involved In Ms. Sanders' complaint must be 
vlevcd as the entire colleg<». 
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c. This Interpretation Is also consistent with Ms. 
ilanders'compUlnt, since the Dean of The College convened the 
grievance procedures which Ms. Sanders used, and the Dean 
Initially nade the declslor. not to award Ms. Sanders academic 
credl t. 

d. If you concur, we recommend that the region reassert 
jurisdiction over this complaint and notify GSU that we now 
Intend to reactivate this Inve s tigs tion. 

If you do not concur that this Is a proper definition of the 
program or activity In this compUlnt and the DED funds 
Involved, you may wish to consider the fact that beginning In 
1979 GSU began to receive Title III grant money for the purpose 
of "Institution Wide Planning." Thus Instead of closing this 
case you nay wish to have It tolled pending a final policy 
decision cn the scope of OCR's jurisdiction when an Institution 
receives Title III funds. 



4. g0579210l ; This coaplalnt was filed on May 25, 1979, by Ann Ricks 
(now Ann Ricks Warren) who alleged discrimination on the basis of rac 
and sex by being denied placement In a required counseling practlcum. 

Ms. Ricks subnltted a number of documents to support her coaplalnt. 
These show that In September 1978 she began an HA program in Human 
Relations Services with an emphasis on General Counseling. This 
program was offered by the College of Human Learning and Development 
and required students to gain practU^l experience at community 
locations rather than at schools. Ms. Ricks had already earned her 
B.A. In 1978 from GSU. 



Ms. Ricks sutes that the program officials were against her from the 
beginning and even went so far as to falsely accuse her of sexual 
misconduct with the Director and several residents of a half-way house 
where she was working. There Is no evidence In the file th/it these 
accusations were ever put In writing. There Is one note from the Dean 
to the President that Ms. Ricks' application for a practlcum placement 
had been "lost." The records show that the school first Informed 
Ms. Rlcks that she had not completed the prerequisite courses to be 
consldeied for a practlcum plscement.- She later was denied such a 
placement after the Screening Committee failed to recommend her on the 
basis of taped counseling Interviews which she submitted. It Is 
impossible to weigh the merits of Ms. Rlcks' complaint given the 
individualized degree plans then used at GSU and the general flexibility 
of most graduate programs. 
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In the next year, Ms. Hicks apparently coapleted all the course work, 
for her degree except the required prACtlcun, but she then ooved to New 
York State. Uhen Interviewed by OCR In 1981, she verified that she still 
had not earned her degree. She also stated that, when back visiting 
Chicago In 1980, she personally visited CSU and talked with her foraer 
Prograc Director to Inquire whether she could coraplct<2 her practlcun 
soocuhere near her hone. According to Ms. Ricks, this request was flatly 
denied. 

The region attenptcd to contact Ms. Ricks at her 1.-st address in Rone, 
New York, but our letter was returned unde 1 1 ve rab le , and her phone 
there has been disconnected. The other cotapla Inants fron CSU are also 
not aware of her present address. 

RccornemU tlon : If Ms. Ricks can not be located, the revised ^P^^ at 11 
3.22 states that the case should be tolled for ISO days before closure. 
Ue agree that this requlrenent be followed, slr.ce Ms. Ricks was very rauch 
Interested in pursuing this co:nplalnt when last Interviewed In 1981. The 
K*.glstrar*s office at CSU also recently verified that Hs. Ricks has not 
been awarded a Masters degree. 

If Ks. Ricks Is located within the next 180 days and ve.:lfies that she 
still wishes to pursue her coaplalnt, OCR's Jurisdiction for this 
coaplaint Is identical to that of the Sanders* case: 

a. Records fron the Adoi.ii s tra tive Proceedings show that CLD 
received thirteen (13) different DED grants between 1977 and 1982. 
(See Atuchcd list.) 

b. Since there Are no acadenlc departnents at CSU, we believe that 
the program or activity Involved In Ks. Sanders' coaplalnt nust be 
viewed as the entire college. 

c. If you concur, we recootnend that the region be prepared to 
reassert jurisdiction over this conplalnt and to notify CSU that we 
now Inteni to reactivate this Investigation. 

If you do not concur that this Is a proper definition of the progran 
or activity in this coaplalnt and the DED funds Involved, we again 
note the existence of Title III funds received by CSU after 1979 for 
"Institution Wide Planning." This nay be an additional reason to 
toll this case for policy refisons rather than closing It coopletely. 
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yiEMORANDUM 

TO : linda A. HcGovern ^^j^ ^ 

Acting Regional Civil Rights Director ' I 8 065 

Region V 

FROM ^dWTVirry M. Singleton 
CAV-^ssistant Secretary 
for Civil Rights 

SUBJECT: Re-evaluation of Four Denial of Access Cases Involving Governors 
State University — OCR Complaint Nos. 05-80-2056, 05-79-2102, 
05-79-2004, and 05-79-2101 



UNITED STATES DEPARTMENT OF EDUCATION 

WASHINGTON. DX. JOJOJ 



I have reviewed your mefflorandum dated Hay 10, 1985 concerning your 
re-evaluation, in light of the Supreme Court's decision in Grove City 
College v. Bell , of the status of four complaints regarding Illinois' 
Governors State University (GSU), filed with the Office for Civil Rights 
(OCR) In 1979 and 1980. Enforcement proceedings were Initiated against 
the Board of Governors for the Illinois State Colleges and Universities 
in September 1982 because of its refusal to grant OCR access to the GSU 
campus to investigate the facts of the four complaints. The denial of 
access was purportedly based upon the Board of Governors' belief that the 
alleged violations of Title VI of the Civil Rights Act of 1964 and Title IX 
of the Education Amendments of 1972 did not occur in programs or activities 
at GSU which received Department of Education (ED) funds at the time of 
the alleged violations* The enforcement proceedings initiated against 
GSU were dismissed without Prejudice, on OCR's motion, effective October 6, 
1983, in light of the pendency of the Grove City case before the Supreme 
Court* Your memorandum contained recommendations to me regarding the 
future disposition of each of the four cases, in light of the Supreme 
Court's decision in Grove City and your office's corresponding re-examination 
of GSU's ED funding. 

Your memorandum states that "[tjhe region does not have access to the 
recipient's Title III grant proposals." (Analysis, p. 1.) It is unclear 
from your memorandum, however, whether your office has sought all available 
information from Office of Postsecondary Education (OPE) personnel in 
Washington regarding GSU's use of its Title III funds. To the extent 
Title III funding may be relevant to any of the cases, as noted herein, 
you should indicate, as soon as possible, whether OCR still needs to consult 
OPE to obtain pertinent facts regarding GSU's Title III funding or whether 
all such OPE sources of information have already been exhausted. 

Hy response to your recommendations for each of the four cases is set 
forth infra. 
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* Complaint .<o. 05*80-2056 -- Lois 8obo 

Your roenioranduro Indicates that this complaint has been formally withdrawn 
and that OCR's file on the case was closed on April 19» 198b. Therefore* 
your meinorandum seeks no action on my part with regard to this case. 

* Complaint No. 05-79-2004 — John Robinson 

Your roefnorandura Indicated that this complaint was filed on September 28» 
1978» by an underg/aduate student at GSU who alleged that a professor 
in GSU's College of Environmental and Applied Sciences (CEAS) had 
misappropriated the complainant's research and ther subjected him to 
racial slurs and "created problems for him In getting financial aid" when 
che complainant reported the alleged misappropriation to GSU officials. 
Your memorandum further Indicates that CEAS does not appear to have been 
receiving funds under Title III or under any other Office of Education 
grant program In Septemb' ^ 1978. However » your memorandum Indicates that 
"no Information was submitted" regarding CEAS' employment of College Work- 
Study students in the 1978-79 academic year. Finally, your tnemorandum 
Indicates that OCR has been unable to locate the complainant since 1981. 

It is your recommendation that this case be closed, because OCR lacks 
Jurisdiction and because the complainant cannot be located. The latter 
is an insufficient basis for closing this case. OCR does not close a 
case solely because the complainant is not available or is not coopera- 
tive, unless the complainant is essential to an investigation. Since the 
educational institution in question has denied OCR access to relevant 
institutional Information, it is not clear that OCR possesses all the 
data needed to conclude that the complainant's participation is essential 
to the investigation. 

With regard to your conclusion that OCR lacks jurisdiction over CEAS, your 
analysis would appear to be consistent with OCR policy, but for the fact 
that the complainant alleges that a CEAS faculty member inter alia "created 
problems for him in getting financial aid," an allegation which could make 
GSU's participation in ED's student financial aid programs highly relevant 
to OCR's jurisdiction over this alleged act of discrimination. Under Grove 
City , it would clearly be prohibited for a student financial aid office at 
a university that receives ED student financial aid funds to discriminate 
in Its award of such student financial aid funds. Therefore, this case 
should not be closed at the present time, unless it Is determined either: 

(a) that tha "financial aid" to which the complainant refers was 
not aid administered by CSU's financ** 1 aid office; or 

(b) both (i) that th^ complainant does not allege that the "tudent 
financial aid office at GSU took any action to further C£AS' 
alleged attempt to interfere with the complainant's receipt 
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of Department of Education student financial aid, and (ii) 
that OCR clearly lacks jurisdiction over CEAS Itself, because 
CEAS einployed no College Work-btudy students and received no 
other Department of Education benefits during the 1978-79 
academic year* 

Also, your office should provide additional Information regarding the 
relief that was originally sought by the complainant from GSU, as well 
as whether you believe there Is any relief that GSU could possibly grant 
now with regard to this complaint. If there were no relief that could 
possibly remedy the alleged violation, that fact would strongly support 
your recommendation that this case be closed. 

° Complaint No. 05-79»2102 Bernice Sanders 

Your memorandum indicates that this complaint was filed on Hay 25, 1979, 
alleging discrimination on the basis of race and sex resulting from an 
accusation, by two professors in GSU's College of Human Learning and 
Development (CLD) , that the complainant cheated in a Decetr.ber 1977 final 
examination in a "human appraisal" course. Though the complainant 
ultimately graduated from GSU without being awarded credit for the 
"human appraisal" course, the complainant still is Interested in having 
academic credit awarded for this course; there are also Grievance Com- 
mittee records regarding the cheating allegations that the complainant 
may have an interest in having expunged. 

An attachment to your memorandum indicates that CLD was receiving two 
Department of Education grants in December 1977, one human service 
professional training grant and one bilingual teacher training grant. 
You have concluded, consistent with OCR policy, that these grants afford 
OCR jurisdiction over Ms. Sanders' complaint. 2/ Based on that conclu- 
sion, OCR should seek access once again to the institutional records 
that OCR needs to evaluate Ms. Sanders' complamt. 



1/ Your memorandum indicates in a number of places that GSU does not 

have traditional academic departments. However, at the same time, your 
discussion of Ms. Sanders' complaint makes repeated reference to 
the CLD, the component of GSU that apparently offered the course in 
question ir the con?)laint. Because OCR needs only to find jurisdiction 
over the CLD in order to take action with regard to this complaint. 
It not necessary to make the argument, as does your memorandum, that 
GSU's lack of traditional c.ademic departments justifies a finding of 
institutionwide jurisdiction; that argument appears dubious, at best, 
in any event. Because your assessment of jurisdiction based upon 
GSU's receipt of Department of Education training grants appears to be 
correct, it is also not necessary to addresi, the Title III issues that 
your memorandum raises with regard to Ms. Sanders' complaint. 



3 J8A jiAVA y^o^ Taaa 





ERIC 



398 



Conplaint No. 05-79-21D1 — Ann Ricks Warren 

Your memorandum indicates that this complaint was filed In May 1979, 
alleging discrimination on the basis of race and sex arising frow events 
that transpired during the 1978-79 academic year, when the cojoplalnant 
was enrolled In a master's degree program offered by the CLO, the same 
College Involved In Bemlce Sanders' complaint, discussed above. It Is 
your assertion that the jurisdictional Issues relevant to Ms. Warren's 
cofiplaint are Identical to those relevant to Ms. Sanders' complaint. 

However, the attachment to your analysis suggests that none of Ihe grants 
received by CLD had a grant period that encompassed the 1978-79 academic 
year. It is also not clear whether CLO was receiving Department of 
Education grants in 1980, when the complainant apparently visited GSU 
and was refused the opportunity to complete her degree. from her home 
in New York. It is therefore questionable whether CLO was receiving 
Department of Education grants during the period relevant to Ms. Warren's 
complaint, further clarification in this regard should be provided by 
your office. 2/ 

Because you indicate in your memorandum that you do not believe that GSU 
received Title III funding prior to the 1979-80 academic year, clarifi- 
cation should also be provided as to why you believe that jurisdiction 
over this complaint might be conferred by GSU's receipt of Title III 
funds. If your office simply lacks information regarding whether or 
not GSU received Title III funds during the 1978-79 academic year, you 
should so indicate in a subsequent memorandum* If you can provide 
information indicating that GSU received Title UI funding during the 
1978-79 academic year or, at minimum, when GSU turned down the complain- 
ant's request to complete her degree in 1980, policy guidance will be 
provided regarding the extent of OCR's jurisoiction that is dictated 
by GSU's receipt of sudi Title III funding. 



2/ The comments in footnote 1 above, regarding the assertion of institution- 
wide jurisdiction based on the training grants received by CLO prior 
to 1980, are equally applicable here. 
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'MEMORANDUM! 



"70 Harry H. Slng'cton 

AsslstAnt Secretary 
for Civil Rights 



Acting ['cf.lonal Director 

Office for Civil RlRhts, Region V 




PARTME>J1 or tDi/CATlON 



nAlE Hay 10, 1985 



7 

S5 



HP 



Reevalu.itlon of Governors State University (CSU) Denial ©f Access 
Cases* J05802056, #05792 102,, /»05792004, #05792 101 



In accordance with your Mcnorandun of Novenbe r 2, 198:» (TAB A), the above 
referenced cases were authorized to be returned to the region for a 
reanalysi^ -f OCR's jurisdiction In light of the Grove City decision. On 
Decenbe r 7, 198^, the region then reassuned accountability for these cases 
ai-J tl>c conpanlon cases fron Chicago State University (CSU) after all the 
flics and supporting Federal financial data had been reassenbled and 
traniferred to the region by the Policy and Enforcencnt Service. 

The present four cases are the oldest of the eight still pending against the 
Illinois Board of Governors of State Colleges and Universities and these two 
of xts nenber universities. Fomal enforceaent proceedings were Initiated 
within the Departnent on Septea'er 10, 1962 on the basis of denial of 
access. The recipients' denial of access wcs founded on argutaents tha t OCR 
had no authority to Investigate because the conpla I nants' allegations did 
not luvol.L federally assisted prograns or activities. In August 1983, 
OCR's counsel unsuccessfully noved that the adnln Is tr? : , /e proceeding be 
stayed pending the Suprene Court's ceclslon In the C f ove Ci ty case. On 
Septeober 6, 1983, on oral notion by the Departnent' the proceeding was 
dlsQlssed without prejudice, effective October 6, 1983. On October 31, 
1983 , the AdfSinistratUe Law Judge denied the Depa rtraent' s -motion to 
withdraw Its oral notion to disniss and to set aside the order of September 
6. These cases then rcnalned In Headquarters without further action being 
tftken until October 26 , 198^» , when the region reco^nended to you this new 
review. 

Although the enforcenent proceedings against the two unlversltlei had been 
consolidated, we decided It was norc appropriate to suboi t our 
recon-iendi tlons for each university separately However, our review of the 
CSU cases has ilso been conplcted and will be subnltted to you within 
the next two weeks . 
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As dettlled In iht fttuchoent, we h*v« now coepleud the (dUowLn^ steps 
reg«rdins these CSU cascs: 



^ Ue h«Ye contacted or fttte«pt«<l to contact aH the conpULnants to 
to detcmLne whether or not they still wish to pursue their 
coaplalQts. 

+ Ue h«ye r«vl««ed the floanclal *ld d« ta (collected prior to the 
1983 Adalnlstratlve Proce«dlngs) In light of your Instructions of 
July 31, I9«<i, In regard to Crove City . (TAB ») 

'f U« h«Y« prepared updated bsckgiound Infomatlon on CSU Including 
DED fuQdlns. 

+ Ue have provided recoooenda tions on each case for your 
consideration and approval. 



If your sc«ff h«v« naed of clarification, they nay contact Dr. Nary Frances 
0*Shea, Director, Postsecondary Education Division, at 8-353-386'. 

Thsnk, you for your consideration of this natter. 




Linda A. Cornelius 



AtCAChaent 
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MEMORANDUM 



SbBJECT 



Harry H. Singleton 
As$is:«nt Secretary 

for Civil Rights 



Acting Regional Director 

Office for Civil Rights, Region V 



UNriED STATES L'UPaRTMEM OFEDUCAriON 
RECON V-CHrCACO 




[)uC<r 



DATE Hay 16, 1985 



Reevaluation of Chicago State Univeriity (CfU) Denial of Access 
Cases #05812004, #C5812088, #05812091, 405822026 

In accordance with your Heoorandusn of November 2, 1984 (TAE A), the above 
referenced ca^es were authoriied to be returned to the region for e 
reanalysis of OCR', jurisdiction in light of the Grove City decision. On 
Dect«ber 7, 1984, the region then reattuaed accountabi iTtT'for these four 
cases and the four coopanion cases froa Governors State University (GSU) 
after «ll the files «nd supporting Federal financial data had been 
reisseoMed and transferred to the region by the Policv and Enforcement 
Service . 

The present four cases against Chicago State University «re four of the 
eighr cases still pending against the Illinois Board of Governors of State 
Colleges anj Universities and Governors State University an<^ Chicago State 
University. Formal enforcement proceedings were initiated within the 
Department on September 10, 1982 on the basis of denial of access. The 
recipients denial of access was founded on arguments that OCR had no 
authority to investigate because the complainants' allegationf did not 
involve federally assisted programs or activities. In August 1983 O^R's 
counsel unsuccessful ly aoved that the administrative proceeding be st*y d 
pending the Supreme Court's decision in the Grove City case. On Septembe: 
6, 1983, on oral notion by the Department, the proceeding was dismissed 
withou: prejudice, effective October 6, 1983. On October 31. 1983. the 
Adainistrative Uw Judge denied the Department's motion to withdraw its oral 
motion to dismiss and to set aside the order of September 6. These cases 
then remained in Headquarters without further action being taken -inl I 
October 26, 1984, when the region recommended to you this new revew. 

Although the ^nforcecfnt proceedings against ;he two univers itie«— Governors 
Stat^j University «nd Chicago State University— h%l been consolidated, we 
decided It wa. nore appropriate to submit our rec xamendat ions for each 
university separately. For this reason the region submitted lia 
r e comae nd at ions to you on Governors State University on Hay 10. 1985. 
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At deUlUd In tht *tuc*»«nt, we have now completed the foL Lowing; itep» 
r«K«rdln{ these CSU cmm**, 

4- V« har* cont«cttd *LL th« cottpULn«nti to deteralne whether or not 
th«y •till wlih to puriu« their coopUInt*. 

4- V« hare reviewed the flnancUl «Ld d«U (collected prior to the 1983 
Ad«lnlttr«tlve Proceeding*) la light of your lnitructIon» of July 
31, In regard to Cro^e City . (TAB B) 

4- Vc have provided updated background information on CSU Including 
DCD funding. 

+ Ve have provided recoaeenda Ciona on each case for your consideration 
and approval. 

If your itaff have need of clarification, they nay contact Dr. Hary Frances 
O'Shea, Director, Poi tiecondary Education Division, at 8-353-3865. 

Thenk you for your consideration of this oa tter. 




Linda A. Cornelius 



Attachaents 
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Chicago State University Rcevaluation 



^c* tS ro""<^ o" Recipient; Chicago State University (CSU) is on« of the 
five state universities In Illinois responsible to the Board of Governors of 
State Colleges and Universities. The previous enforcenent actions Initiated by 
the region and approved by Headquarters Included the Board Itself, alnce 
there was reason to believe that CSU received soae flow through funds froa the 
Board. However, the Board Is not now T.stcd as a recipient In the CASPER 
sys tea. 

Chicago State University offers baccalaurate degrees In various majors and has 
a number of graduate prograas at the Masters level. Unlike Governors State 
University, CSU has always had a traditional systen of governance and a regular 
grading sys ten. In this new review we did not note any reorganisation of 
departments at CSU which night now «ffeci our Jurisdiction. Since 1982 we -Iso 
have no^ received any more current HBCIS data on the university. In particular 
wc hav .10 way of dete ruining whether the number of Hispanic students at CSU 
1^ luurcased fron the or 2% reported In 1982. (The failure of CSU to 
recruit and to provide services for Hls[>anics Is one of the class allegations 
oade In two of these conplalnts.) 

I. PEP Funds : According to information available on the CASPER systen, 
partTclpa tes In PEP student financial ass Is tance prograas as 
follows: 

Awarded Anount 

Supplemental Educational Opportunity 7-01-84 $ 151,073 
Grants 

College Work Study 7-01-84 $ 524,904 

Pell Grants 1-26-84 $ 1,742,278 



The only other active PED funds of record received for 1984-85 were: 

Veterans Cost of Instruction Prograo 6-22-84 $ 2,535 

(38 use §246; 

Upward Bound (20 USC §1068) 2-29-84 $ 221,299 

Special Services for Plsadvantaged 5-31-84 $ 105,000 

Students (20 USC §l070d et seq . ) 

In the flnan'tlal aid loforaatlon supplied for the 1983 Adalnls tra tlve 
Proceedings, we located grant applications for these laat two programs 
f'OB previous years ^ ihe Upward Bound program Is t precol leg) a te auaraer 
instructional progras designed for disadvantaged students, who nay or 
may not plan to enroll at CSU. The Special Services grant helps support 
a tutorial program open to all CSU students In Acadenic difficulty. 3oth 
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progrMt are in the Divition of Student DevelopreenC under the direction 
of itt Dean. Therefore, OCR a«y have jiur i sdict ion over the corapoi.cntc 
of thit progran: Career Planning and Placeaent, Counseling, Student 
Health Services, Student Activities, Intercollegiate Athletics, and 
Special Services. 

According to the CASPER system CSU docs not now receive any Title III 
grant money for Strengthening Developing Institutions. The labt such 
grant seems to have been received in the 1981-82 acadeaic year, where 
the funds were widely distributed cnong CSU' s colleges. The Title HI 
funds are cited later m this report. However, we note that in ^olicy 
Guidance recently supplied to the region on another case (Elgin 
Cotanunity College, #05842063), you stated that Headquarters had not yet 
detemined %/h*'':her or not Title III funds convey jurisdiction over the 
entire institution. 

In addition to the infonoation available on the CASPER systera, the 
Region inquired whether or not CSU had received any DED Construction 
grants when the new canpus was built. OED officials m Washington 
confirmed that CSU had received one grant for this purpose as follows: 
Project 5-5007-12 is a General Instructional Award dating froQ 1972, 
which will run for twenty-five years or until 1997 at $29,935 per year. 
This grant pays the interest above 3Z on the bonds issued by the State 
of Illinois to pay for the construction of one building on 
campus-Classroom Triad B. According to the 1982 CSU Catalog, this 
building contains the offices of t.ie departments of Accounting and 
Finance, Art, Dietetics, Management, Marketing and Information Systems, 
Medical Record Administration, Nursing, and Radiation Therapy 
Technology . 

Prior to the 1983 Administrative Proceeding, co;:>plete Federal financial 
assistance data on CSU was provided for the years 1977 through 1982. 
The region has reviewed all this information, and in our analysis of 
each complaint belov we have identified the DED funds which may have a 
direct bearing on OCR's jurisdiction. 

^' Or.*f ">^* t ion of the Uni v ersity : The Universi»^y is divided into 
^ive cofTege s'^itTT 'clearly' tiefi ned depart me .''ts: 

College of Allied Health College of Education 

College of Arts and Sciences College of Nursing 

Collegia of Business Administration 



The individual allegations of discrimination in these complaints 
concern departments m the Arts and Sciences and Education. Ho^c 
two of the coQplainants have also made allegations regarding such 
areas as Special Serv>ces and Recruiting. 
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3. C c^pUance Activity «ln;c Grove City ; The University continues to be 
represented by the Counie*. for the Illinois Board of Governors. No 
covpUlnts hsve been filed egelnst CSU since the Grove City decision 
wes ren<Sered. In feet, since this tine the region hes received only 
one coapUlnt froa any of the five effllUted universities. This wes 
« Title VI and Title IX eaployoent cese ege Ins t Gove mors Sute 
University where Counsel did provide ell the loforxutlon requesteu In 
e tlcely senner. However, since this case was already being resolved 
Internally, It Is loposs'ble to detieralne whether Counsel Intends to 
challenge OCR In the fuMre based on Grov^ City* 



B. Dlspos 1 tlon of Coop la Ints 

I. #05812904 ; This co«aplal«t was filed on August 8, 1980. by Louis 
Hoggatt whc alleged that CSU had retaliated against hlo for having 
previously filed a "oaplalnt with this office* Hr. Hoggatt 
specifically alleged that he was oelng required to cooplete additional 
courses to be awarded his Bachelors and Hesters degrees In 
Occupational Education. Mr* Hoggstt*s previous cooplalnt, filed on 
the basis of race. Involved only denial of his Hesters degree* A no 
cause Letter of Findings wfs Issued on August 9, 1976. 

Hr* Hoggatt h«s repeatedly alleged that he has beea harassed and 
dlscrlalna ted against by CSU for the Isst twenty years and that he hss 
tried to resolve hli> cooplslnt Internally ovei sixty tines* In 1961 
CSU was a predonlnan tly white Institution known as Chicago Teachers 
College South when Hr. Hoggatt first enrolled there In an Industrial 
Education baccalaureate prograa. He continued to take courses at CSU 
with generally good grades until I964t but then returned to Western 
Hlchlgan University (UHU), which awarded hln a B.S* degree In 1965. 
based partly on credits earned at CSU and elsewhere* In fact. 
Hr* Hoggatt dales that he has earned ISO seaester hours of under* 
graduate credit, and, therefore, should be able to cla la two 
bachelors degrees. 

Hr. Hoggatt returned to CSU to pursue a Masters degree In the S4ae 
departnent but failed to earn his degree In 1968 after falling the 
cooprehens Ive exaas three tines. OCR's Investigation showed that 
he was the only student allowed to take this exaa core than twice 
and that he had disregarded the Departnent's advice to audit two 
courses before attetaptlng this exan the third tine* Contrary to the 
coapla Inant' 5 allegation. OCR also deterained that this exaa was not 
f^nal rcqulrenent for his degree, since he also had to write and 
defend a Masters thesis* 

Hr. Hoggatt alleged that his exaos were net graded fairly. However, 
he did not file wUh»OCA until 1971, and the region did not complete 
Its Investigation until 1976. 3y this tloe CSU had revised Its 
requlret <£nts for Its Hesters Prograa. Supported by OCR's findln^s^ 
CSU has consistently held that It has no obligation to award Mr* 
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Hoggatt his Masters degree, with or without a reexamination. The 
region has never had the opportunity to determine CSU's position on 
granting Hr. Hoggatt a Bachelors degree, and there is no reliable 
infocaation in the college catalogs on the requirements for earning a 
second Bachelors degree at CSU. In 1980 the region accepted Hr. 
Hoggatt* 8 coaplaint as tinely filed, since he had recently applied for 
readoission to CSU in order to have his "new" credentials evaluated. 

Hr. Hoggatt was contacted recently and confirmed again that he wishes 
to pursue his coaplaint. Hr. Hoggatt has apparently not taught or 
worked in the field of industrial education for laany years. Instead, 
he subsequently earned a Hasters in Public Administration elsewhere 
and has since held a nunber of high level positions In several Federal 
agencies. Since Hr. Hoggatt has never bem awarded either a Bachelors 
or a Hasters froo CSU, his coaplaint can not be conside'ed taoot. Hr. 
Hoggatt is not willing to reenroll in CSU, however briefly, to attain 
his degrees under the existing requlreoents, and he claims that even 
this offer has been withdrawn. Instead, he is demanding that CSU 
officials award hio both degrees, thereby admitting that twenty years 
ago CSU was hostile to black students and aany like hioself were 
driven away. 

Recomtaenda tton ; We recoanend that OCR attempt to initiate an 
Investigation of Hr. Hoggatt' s allegations regarding both disputed 
degrees. Such an investigation could be closely restricted to actions 
taken against Hr. Hoggatt in 1980. As described below, OCR's 
jurisdiction is supportable because of the DED fvmds involve'' in this 
program or activity. If this is to be considered an adnissiors 
complaint, OCR night also be construed to have ins t? t:ut'.on wide 
Jurisdiction. 

In regard tc this proposed investigation, the region would not have 
the obligation to attempt to reinvestigate the circumstances 
surrounding the denial of Hr. Hoggatt' s Hasters degree in 1968. 
!lowever, we can properly investigate how CSU responded to Hr. 
Hoggatt' s detaands for his degrees and applications for readmlssion in 
1980, whether or not he had new credentials, whether the requirement;; 
had changed, and whethe*- or not Hr. Hoggatt was treated contrary to 
generil policy because of his past complaint. It is impossible to 
make these determinations without information from CSU. Fur example, 
we need to know whether Mr. Hoggatt's record ahould have been reviewed 
by both the Office of Evaluation and the Department of Occupational 
Educa tion. 

The 1980-81 CSU Catalog shows the Department of Occupational Education 
as part of the College of Education offering degrees in three areas of 
specialty: Industrial Arts Education, Voca tional->Technic^l Education, 
and Industrial Technology. 

At the time Hr. Hoggatt filed his complaint. The Department of 
Occupational Education received one grant directly from HEW: 

#80-33 Vocational Education Teacher Certification Prograa 
(9/1/79-8/31/80) $9,590 
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In addition, the financial aid information from the 1963 Adninirtra tive 
Proceedings also ahow that between 1980 and 1982 the College of 
Education or individual departments within the College such as Special 
Education or Curriculua and Instruction received six additional DED 
grants. 

In regard to current funding, we would also note that CSU is one of the 
e ight universities in Illinois which train vocational educational 
teachers and which are eligible to receive funds under the Vocational 
Education Act through the des'gnated state recipient. The region is 
currently atteapting to detemine the funds CSU taa;' be receiving for 
this purpose. 

On the basis of this financial assistance inf omta tion , we believe that 
OCR does have Jurisdiction over this complaint even under a nafow 
reading of Grove City and that the region could notify CSU that we are 
reactivating our investigation on this tasis. 

#05812091 ; This complaint was filed on June II, 1981 by Karia C. 
Arcay, who alleged discrimination on the ba&is of national 
origin. A native of Puerto Rico, Hs. Arcay coapleted two years at 
Puerto Rico Junior College and first enrolled at CSU in January 1976. 
At the time of filing this coaplaint^ Hs. Arcay was pursuing a 
bachelors degree ic Secondary Education-Spanish. Hs. Arcay is the 
wife of Dr. Hernandez-Hie to. Chairman of the Hodem Language 
Department, and one of the other CSU complainants (#05812088). 

Hs. Arcay* s coopIaiLt contains allegations of individual snd class 
di scriaina ticn, aupported by a twenty-five page typ«d statement and 
copies of documents from her academic file and correspondence from 
various CSU officials. The Counsel for CSU denied access to the 
region to investigate this coaplaint at the intake stage, contending 
that the coaplaint involved only Arcay* s student teaching, a program 
that he claimed received no Federal ^unds. Therefore, there was no 
Investigative Plan developed for this case prior to its referral for 
enforcement. 

Ms. Arcay was recently contacted to determine whether or not she 
wished to pursue her complaint. She confirmed that after 1982 she left 
CSU to attend Governors State University. She origin^illy wanted to 
coQplete the same program she had been pursuing in Education, but 
after learning how many courses she needed to take, she decided to 
complete a Bachelors in Intercultural Studies. She now is coop le ting 
a Masters degree at Governors State in Bilingual Special Education for 
Learning Disabled Students. Hs. Arcay stated that she does not wish 
to withdraw either this complaint or her retaliation complaint. She 
still thinks that CSU should modify her transcripts, that her 
allegations of class discrimination agains t Hlspanics are atill valid, 
aiui that OCR should investigate her dismissal In 1975. Hs. Arcay was 
advised, however, that her allegations may not have all been timely 
filed. 
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Hs. Arca/*s coQplaint alleged that CSU discriminated against her 
every year froo 1978 to 1981. As described below Mn. Arcay does 
begin with events In 1978, but they are Individual allegations of 
dlscrlolna tlon and do not constitute "continuing discrimination." 

a. Hs. Arcay alleges that CSU dlacrlnlna ted against her when 
she was dlsalssed for poor scholarship at the end of the 
Sunaer 1978 tena and CSU later refused to have this action 
stricken froa her transcript. 

Recooaerjda tlon : This allegation can not be considered tloely 
filed, and the Issue is eoot since Ms. Arcay was readaltted 
effective the winter 1979 tena. 

b. Hs. Arcay further alleges ::hat she was given "misleading 
advising" during the seaester she was on probation prior to 
her dlsQissal In 1978. 

Recomtaenda tlo n; This allegation Is also untlaely and should not 
be Investigated by OCR. 

c. Hs. Arcay alleges that she did not receive proper transfer credit 
for courses taken in Puerto Rico and she had to repeat many of 
then at CSU. She also alleges that CSU ahould have recwved a 
grade froa her transcript %»hlch she received in a Psychology 
course after It agreed to accept credit for an equivalent course 
from her college In Puerto Rico. 

Recocioend a t lon ; When Interviewed recently, Ms. Arcay stated that 
the only'problco which had never been lesolvcd In this area was 
her required Psychology course. In the Spring 1980 tern she took 
Psychology 204 .t CSU and received t Incooplete at the end of 
the tena. She nade no effort to cocapletc her work, because she 
was trying to get Adalssloos to accept as s substitute an 
"cqulvaltnt*' course froo her college In Puerto Rico. CSU 
accepted this course for credit only and still Insisted she 
needed to coaplete Paychology 204* Ms* Arcay filed an Internal 
grievance on this insisting she should be able to withdraw froa 
Psychology 204 and have this other course fulfill the 
requirement* Hs. Arcay* s requests were denied, and the I grade 
eventually reverted to an F. Docuoents submitted show that she 
received her final answer on her grievance from the Vice 
President on December 5, 1980* According to the IPM she was then 
required to file with OCR within sixty days* However, since she 
did not file until June 1981, this allegation Is also untimely, 
and should not be Investigated by OCR. 

d. Hs. Arcay allege* that she and other Hispanic students have been 
denied ttic English as a Second Language tutoring needed for then 
to pass the English Qualifying Exanlnatlon. 
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Recomwenda tlon : Although this exnnlrMtlon Is required for all 
undergraduate students, CSU olght havt the obligation under 
Title VI to j^rovlde such services In order to provide equal 
educational ot'portunlty to Hispanic and other non-native 
speakers. Slao Ms. Arcay believes this Is still a probleo at 
CSU, OCR ahould pursue this alleg<ttlon. 

c. M». Arcay fJ::ally alleges that the fona and content of the 
Engl Isn Qualifying Exaolnatlon Itself dlscrlolnates against 
Hxspanlc and other non-native speakers and that CSU has 
allowed students whose primary language Is English to take 
courses at the upper level before they have passed this 
reqtilrement. 

Reccaoenda tion : We believe the region requires your policy 
advice on the first part of this allegation, particularly 
whether the region should Investigate the validity of this 
testing Instrunent. We could investigate dlscrlolnatlon by CSU 
officials In waiving this requlrenent, but this would entail 
aasertlng Institution wide jurisdiction. This approach Is 
possible, since students oust pass this test before applying 
for adnlsslon Into all the upper level colleges within the 
University. 

Oveyall Recoomendatlon ; In regard to Ms. Arcay' s three untloely 
allegations of individual di *crlmi nation <#a, #b, and *c), the region 
will now provide her the opportunity to request s waiver of the 180 day 
tlae Holt for filing. This action was not taken In 1981 due to the 
outstanding denial of access Issue. At this time we do not foresee any 
acceptable reasons for granting such a waiver, but we will not close 
this portion of her coaplaint pending further directions froo you. 

In regard to the class allegations, we believe OCR does have 
jurisdiction over #d, alnce the Division of Student Developaent 
continues to rec*.lve a DED Special Services Grant for tutoring 
disadvantaged students. According to the Federal financial 
Information froo the 1983 Adtalnlstratlve Proceedings, the Office for 
Acadeolc Affairs, which Includes Student Development, received the 
following grants from DEO or Its predecessor, HEW's Office of 
Educa tion: 



#82-32- Special Services Prograo- $98,568 (9/1/82-8/31/83) 

#81-30 Strengthening Developing Institutions Prograos 
$350,000 (7/1/81-6/30/82) 

#81-32 Special Services for Disadvantaged Students 
$102,676 (9/1/81-5/31/82) 
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#80-58 Special Services for Disadvantaged Student* 
$98,727 (9/1/80-8/31/81) 



In regard to allegation #e, the region could probably not assert 
instiCut ion wide coverage when the complaint was fil^d, since 
Education was the only one of the five colleges which received 
DED funds during the period as follows: 

#82-45 Project Upvard Bound $198,458 (7/1/82-6/30/83) 

#82-27 Bilingual-Bicultural Education Prograa $99,375 
(8/1/82-7/31/83) 

#81-37 Bilingual-Bicultural Training Prograa $121,403 
(8/1/81-7/31/82) 

Based on these funds, the region could restrict its investigation to 
students taking the Qualifying Exanination who wished to take 
Eduratioa courses or wished admission into the College of Education. 
However, since the region's information on present funding is limited 
to the CASPER reports, we are not able to verify that even this one 
College within the University is still receiving DED funds* 
Therefore* the region can not make any recommendation concerning this 
portion of Ms. Arcay's complaint without further funding information 
as well as policy advice. 

3. #058 2 2026 : This complaint was filed on February 2, 1982 by Maria 
Arcay anid alleged that she had been retaliated against for having 
filed a previous complaint with OCR (#05812091). She specifically 
alleged that when she applied for a student teaching placement in 
October 1981, she was not only turned down but treated in an abusive 
manner by the respousible Director in the College of Education. She 
also allege that this treatment stemmed from instructions from CSU's 
Vice President for Academic Affairs to all staff that her academic 
activities be closely monitored. As evidence for this Ms. Arcay 
cites the Vice President's report to her on December 5, 1980, denying 
her grievance and suggesting her work will be monitored in the future. 

The documents submitted by Ms. Arcay show that she specifically 
applied for student teaching without having passed the English 
Qualifying Exat^ination . The CSU catalogs clearly state that a student 
can not be admitted to the College of Education until he or she has 
passed both the English and Mathematics Qualifying examinations nor 
are they authorized to take any professional level courses including 
student teaching. However, Ms. Arcay alleges that this requirement had 
often been waived for white students, and this allegation was part of 
her original complaint. 

According to Ms, Arcay's account, this requirement was never cited 
when her application was denied in November 1981, but the Director of 
Field placement simply told her that she was too unstable and lacking 
in raorals to ever be a teacher. 
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Since tht alleged reUUatlon occurred u\ Novenber 1981 and this 
cooplalnt was filed In February 1982, It was timely filed. When 
Interviewed recently, Hs. Arcay also stated that she does not wish 
to withdraw, and she would be willing to return to CSU to gain 
certification In Secondary School Spanish. 

Reconmendatlon ; The Division Investigated what was the program or 
activity Involved In this cooplalnt and whether DED funds were 
involved. The CSU Caulog shows t>at there Is no Department of 
Student Teaching within the College of Education, only a Director 
of Field Placeoent, and that all faculty members In the Individual 
departments within the college could act as advisors. Therefore, 
we believe that the appropriate program or activity In this cooplalnt 
is the entire College. For this reason the college wide DED grants 
cited for Ma. Arcay's original complaint also confer Jurisdiction 
for her allegations of retaliation. We also believe that It Is 
significant that the College was receiving DED funds for the training 
of Bilingual teachers In Spanish, and Hs. Arcay was applying to 
qualify as a secondary level Spanish teacher. 

In regard to the merit? of this complaint, we doubt whether even the 
basic elements of proving a prima facie case of reUliation cooplalnt 
can be met in this case. Ms. ArcAy's original complaint against CSU 
was not investigated, and the only contact made with CSU officials was 
a Letter of Acknowledgement sent to to the President on June 6, 1981 
which did not include her name. The Board of Governors Attorney then 
personally conUcted the region for details on this complaint and 
Immediately denied access. The Vice President's warning letter to Hs. 
Arcay was sent on December 5, 1980, and officially concluded her 
Internal grievance procedures -before her original complaint was even 
filed. 

The region's Litlga tion Henorandura of April 26, 1982 took the position 
that OCR had Jurisdiction over the alleged retaliation both on the 
basis of her internal grievance (which included allegations of 
national origin discrimination) as well as on the basis of her 
previous OCR coaplaict. However, both events are far removed in time 
from the alleged retaliation, and it would be very difficult to show 
that the official in the College of Education knew about either 
matter. 

Despite these impediments to any investigation, we conclude that OCR 
did have Jurisdiction over this complaint at the time it was filed 
even under a narrow Interpretation of Grove City , and we could inform 
CSU we are reactivating this investigation. However, as noted above, 
we are not certain iShether the College of Education is now receiving 
or adnlnlstering any DED funds. 
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4. #05812088 : this ccopUinC was filed on June 1, 1981 by Hector 

Hernandez-Nieto, who alleged Chat CSU had discriminated against hita on 
Che basis of his national origin in his role as a profe^.sor and 
administrator. Re also alleged that CSU was discriminating against 
Hispanic employees and students. At the time of filing his complaint. 
Dr. Nieto was a tenured Associate professor and Chairperson of the 
Modern Language Department. He also had served as Special Assistant for 
Hispanic Affairs to the Vice President for Academic Affairs. 

a. In regard to his individual complaint. Dr. Nieto alleged that 
because of his national origin, his promotion to full professor 
had bien delayed, that he was given a low performance evaluation, 
ax>d that his salary was kept lover than other department 
chairpersons. The region declined to include any of these 
allegations in our 1982 enforcement recomoendat ions to 
Headquarters because of OCR't limited jurisdiction over 
employment under Title VI and because Dr. Nieto had 
simultaneously filed thin complaint with EEOC. 

Recommendation: When interviewed recently. Dr. Nieto stateo that 
he had "been promoted to Full Professor about two years ago and 
that at that time he had decided not co seek rt^election as 
Chairperson. Therefore, he is no longer receiving annual 
evaluations from the Dean. He admits that his salary is now 
comparable to other similarly situated Full Professors at the 
University. However, he still feels that CSU should compensate 
him for the years he was underpaid. Based on this conversation 
Dr. Nieto 's complaint appears to be moot except for the issue of 
back pay. 

The Division also recently contacted EEOC regarding the 
disposition of Dr. Nieto 's complaint, and we received a copy of 
the Letter of Detenainat ion and the attached Right to Sue lettei 
issued to him on November 30, 1983. Dr. Nieto confirmed he had 
received this report and appealed EEOC's findings to Washington. 
However, when these findings were confirmed, he decided not to 
sue the university. 

EEOC's Letter of Determination states in part: 

The Charging Party alleged that Respondent 
discriminated against him unfavorably and [sic] 
denying him a merit increase, promotion to full 
Professor and not giving him the support that is given 
to non-Hispanics because of his national origin, 
Mexican. Examination of the evidence in the record 
indicates that there is not reasonable cause to 
believe that this allegation is true. . . . 
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This document shows thst EEOC made findings on each of the individual 
allegations of discrimination which Dr. Nieto filed with OCR. The 
region also requested to examine EEOC' a entire investigative file, but 
it had been deatroyed within one year in accordance with agency 
guidelines* However, based on these facts, the region would still 
recommend that this portion of Dr. Nieto 'a complaint be cloaed in 
accordance with the IPM at I 2.26. as a deferral to the findings of 
another agency. 

b. Dr. Nieto alleged that CSU was failing to recruit and hire 
Hispanic faculty and staff, including, civil service staff. He 
also alleged that Hispanic faculty were being denied promotion end 
tenure as a class on the basis of national origin. Dr. Nieto also 
provided a list of other Hispanica allegedly let go in the past, 
but none of these cases would have been timely filed. In April 
1982, after this case had already been referred for ^nfcrcement , 
Maria Arcay attempted to file a complaint on behalf of a Hispanic 
Professor at CSU, Leonel Campos, who had just been denied tenure 
in the Department of Corrections. The region consolidated this 
new coraplaint into this class issue. However, Mr. Campos chose 
not to file a complaint when the region wrote to him expaining hia 
rights to do ao. 

Our review of EEOC's Letter of Determination cited above showed 
that these class issues have not been investigated by EtSOC. 

Rgcomoe ndat ion : As noted above. Dr. Nieto still believes that 
this problem of discrimination exists at CSU.- In April and May 
our regional ataff requested a copy of CSU' s latest EE0>6 report 
from Headquartera , but we have not y>t received this information. 
However, it is our impression from unofficial documents and from 
the CSU catalogs that CSU probably has a better than average 
record of employing Hispanic faculty and administrators at all 
levels. If a more careful analysis shows that there is no evidence 
that there is a pattern and practice of discrimination, then we 
recommend that the region nor attempt to conduct a complete 
ifwest igation of this allegation. We assume that this is still the 
proper threshold analysis to be conducted to determine OCR's 
jurisdiction over employment complaints filed under Title VI. 

c. Finally Dr. Nieto alleged that CSU discriminated against Hispanic 
students in admissions, in the failure to provide adequate 
tutoring especially for the English Qualifying Examination, and m 
its inconsistent enforcenent of this exam as a prerequisite for 
upper level study. 
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Rg c o m« oe nd at ion ; As noted above, all of the student services 
i»8u<?« raised l>y Dr. Nieto are contained in cooplaint #05812091 , 
and OCR's jurisdiction is supported at least in part by the 
available Federal funding information. If you concur that the 
region should not attempt to investigate anv of Dr. Nieto* s 
allegitions of individual or class discrimination in enployraent, 
we would then recoctmend that his entire complaint be closed and 
the remaining student services issues be consolidated into 
complaint #05812091. We realize that the IPM at I 1.3A specifies 
that in Che case of multiple complainants filing the s^e charges 
the earliest complaint should be retained, but in this case both 
complaints were filed at almost the same time. However, until you 
have responded to these lecommendat ions , the region will not take 
any further action on any part of Dr. Nieto' s complaint except to 
attempt to review any available EEC data on CSU. 
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MEMORANDUM '^^''^''^iZ'^rtTl^:'^'''^^'' 



TO Linda A, McGovern ^^^E OCT 2 5 1985 

Acting Regional Civil Rights Director 
Region V 



FROM £jm^rry H. Singleton 
^ Assistant S.?cretary 
for Civil Rights 

SUBJECT: Re-evaluation of Four Denial of Access Cases Involving Chicago 
State University -- OCR Complaint Nos, 05-81-2004, 05-81-2088. 
05-81-2091 and 05-82-2026 

I have reviewed your memorandum dated May 16, 1985, concerning your 
re-evaluation, in light of the Supreme Court's decision in Grove City 
College V. Bell, of the status of four complaints regarding Chicago itate 
University (CW), filed with the Office for Civil Pights (OCR) i.i 1980, 
1981 and 1982. Enforcement proceedings were initicted against the Board 
of Governors Jor the Illinois State Colleges and Universities and CSU in 
September 1982, because of CSU's refusal to grant OCR access to the CSU 
campus to investigate the fact . of the four conplaints. The denial of 
access was purportedly based upon a belief that the alleged violations of 
Title VI of the Civil Rfgnts A^c of 1964 and Title IX of the Education 
Amendments of 1972 did not occur in programs or activities at CSU which 
received Oopartment of Eduraticn (EO) funds at the time of the alleged 
violations. The enforcement proceedings imltiated against CSU were dis- 
missed without prejudice, on OCR's motion, effective October 6, 1983, in 
light of the pendency of the Grove City case before the Supreme Court. 
Your memorandum contained recommendatrons regarding the future deposition 
of each of the four cases, in light of the Supreme Court's decision In 
Grove City and your office's corresponding re-examinatior. of CSU's ED 
funding. 

My response to your recommendations for each of the four cases is set 
forth below. 

Complaint Ho. 05-81-2004 — Louis Hoggatt 

Your memorandum indicates that this complaint was filed in August 1980 by 
a former student at CSU who "reapplied for admission" in 1980, apparent^ 
for the sole pjrpose of renewing a past dispute with CSU regarding CSU's" 
refusal to award the complainant a master's degree. The previous dispute 
was the subject matter of a complaint that the complainant filed with OCR 
in 1971, a compl.iint with respect to which OCR issued a "no cause" letter 
of findings in 1976. Your mspwrandun indicates tha. th<» co.!plainant now 
believes that he is entitled'to both an undergraduate and graduate degree 
from CSU, both of which CSU believes he had insufficient credits to have 
earned as a result of his matriculation at CSU during the 1960s and 
early 1970s. The complainant — who, according to your memorandum, is 
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unwilling to re*enro11 at CSU under any circumstances, despite his purported 
"reappHcatlon" — alleges In his 1980 complaint that CSU Is retaliating 
against him for having filed his 1971 complaint with OCR, by requiring him 
to take additional courses In order to earn the degrees he believes he has 
already earned at CSU. 

In light of the facts summarized above, further examination Is appropriate 
regarding your ."memorandum's suggestions that OCR (1) should tre^t the 
complainant's 1980 grievance as the admissions case It purports to be; and 
(2) should consider, based solely on the facts set forth above, whether 
the complaint presents a suitable situation for the application of the 
"admissions exception" to the Grove City decision. In light of your memo- 
randum's Indication that the complainant m fact had no Intention to enroll 
at CSU when he "reapplied" In 1980, It Is difficult to see how the 1980 
complaint constitutes anything other than a mechanism for rearguing the 
Issues raised In the complainant's 1971 complaint, especially with regard 
to his graduate degree grievance. With regard to the complainant's 
undergraduate degree grievance. It Is unclear why OCR should accord any 
significance to the complainant's "reappHcatlon" to CSU, if It is clear 
that the complainant already believed he had earned enough credits for 
that degree when he submitted his "reappHcatlon" and If It Is clear that 
the cof^lainant had no actual Intention to enroll at CSU upon "reapplying." 

Therefore, unless the preceding comments misinterpret statements contained 
in your memorandum, or unless further evidence can be provided that would 
dictate a different disposition, you should dismiss this complaint as not 
timely filed. At most, at this point OCR should conduct a jurisdictional 
investigation only, to determine whether the complainant had notice, 
prior to his 1980 "reappHcatlon," of CSU's position regarding the under- 
graduate degree he now seeks. If the complainant had such notice, the 
complaint should be time-barred. If the complainant did not have such 
notice, OCR — to the extent It has jurisdiction over the re'evant program 
or activity at CSU, as discussed below -- should Investigate solely whether 
CSU refused to acknowlc-dge the complainant's entitlement to an undergraduate 
degree In 1980 because the complainant had filed an OCR complaint against 
CSU in 1971. 

Consistent with the above, in making its determination of jurisdiction over 
the relevant program or activity for purposes of this complaint, OCR should 
not consider Invoking the "admissions exception" to Grove City unless the 
complainant actually sought to enroll at CSU In 1980^ If the complainant 
sought to enroll as an undergraduate, presumably the complainant's dispute 
can be viewed as one either with the University Itself, with the College 
of Arts and Sciences, or with the College of Education whichever entity 
determines undergraduate admission to the program In question. If the 
complainant did not seek to enroll as an undergraduate, however, the 
complainant can at best be vi«wed as having demanded in 1980 that he be 
Issued a Bachelor of Science degree in Industrial Education from CSU, 
a dispute that presumably concerns the segment of the University that 
awards undergraduate degrees in industrial education. 
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Though your mmorandim discusses the EO furtds received In 1980 by the College 
of £ducat1on*s Oepartnent of Occupational Education, It Is unclear from your 
weworandjn whether you have detemlned that the Department of Occupational 
Education In fact awards the University's undergraduate degrees In Industrial 
education; those degrees night instead be awarded, for example, by CSU's 
College of Arts and Sciences^ Therefore, in addition to the information 
indicated above that must be provided in order to properly determine the 
timeliness of Mr. Hoggatt's convlaint, further Information must he provided 
in order to determine: 

(1) whether the Department of Occupational Education — over 
which OCR appears to have jurisdiction is Indeed the 
relevant administrative component of CSU for purposes of 
determining, in light of Grove City , OCR's jurisdiction 
over this complaint; and 

(2) whether OCR has jurisdiction, in light of Grove City , over 
the relevant administrative component of the university, 
if the Department of Occupational Education is not that 
component* 

* Complaint Hos. 05-81-2091 and 05-82-2026 -- "Koria Arcay 1" and 
"Haria ArcayTT" 



According to your memorandum, the first of these two complaints (*'Maria 
Arcay r), filed in 1981, alleges that CSU discriminated on the basis of 
national origin both against the complainant as an individual and against 
Hispanic students as a class. The complainant's individual grievances 
primarily concern her dismissal from CSU in 1978, grievances which your 
menwrandum concludes, in accordance with OCR policy, were not filed on a 
tiniely basis; the complainant should be advised accordingly in this regard. 

In contrast, the conplainant's class-based grievances in "Maria Arcay I" 
do appear to have been filed on a timely basis, and they are closely 
related to the grievances raised in another complaint TMaria Arcay 1 1") 
filed by Ms. Arcay with OCR in 1982. To facilitate analysis of Hs. Arcay's 
allegations in this regard, the discussion of the class-tased allegations 
of Ms. Arcay's 1981 complaint has been combined with the discussion of 
Ms* Arcay's 1982 complaint below. 

Hs* Arcay's 1982 complaint primarily focuses upon CSU's requirement that a 
student pass qualifying examinations in English and mathematics in order 
to be admitted to its upper-level colleges or to take any professional 
level courses. Your memorandum indicates that the complainant applied to 
the College of Education for a student teaching placement in October 1981, 
but was denied such a placement in Noveniber 1981. The complainant alleges 
that the actual, unstated reason that she was denied a placement was that 
she had filed the complaint discussed in the preceding paragraphs ("Arcay I") 
against CSU. It is also clear, however, that Hs. Arcay had not passed the 
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English qualllfying examination when she applied for her student teaching 
placement, a fact consistent with the class-bas'»i allegations of "Arcay I", 
which assert that. In general: 



(a) the form and content of the English qualifying examina- 
tion discriminate against Hispanic students and other 
students whose primary language Is not English; 

(b) CSU discriminates against students whose primary language 
Is not English by allowing certain students whose primary 
language Is English to take upper-level courses without 
having passed the English qualifying examination; a'^d 

(c) CSU discriminates against students whose primary language 
Is not English by falling to give those students special 
tutoring to help them pass the examination. 



With regard to Ms. Arcay's class-based allegations, your memorandum discusses 
a number of grants received by CSU's College of Education, concluding that, 
except with regard to allegation (c) above, further funding information is 
needed in order to evaluate OCR's jurisdiction over that component of CSU, 
as well as over other components of CSU. However, there are two Issues to 
which your memorandum makes only brief reference that would appear to be of 
central significance to OCR's jurisdiction over Ms, Arcay's class-based 
allegati ons. 

First, although your memorandum Indicates that "the Division of Student 
Development continues to receive a DED Special Services Grant for totonng 
disadvantaged students" and indicates that therefore "we believe OCR does 
have jurisdiction over" allegation (c) in the above list, your memorandum 
fails to Indicate whether the Special Services grants that the Division of 
Student Development has received and continues to receive could serve as a 
basis for asserting jurisdiction over any of Ms. Arcay's other class-based 
aHeg-^tions. Also, in this regard, it has been understanding, as is re- 
flected in the the September 16, 1983 Order of Administrative Law Judge 
Richard J, Murphy regarding CSU, that CSU expressly gave OCR access to its 
campus two years ago to investigate at least allegation (c) in the above 
list, based on the Special Services funding. Therefore, jurisdiction over 
allegation (c) has not been in question since 1983, and your office should 
not delay investigation of that allegation any further. 

Second, your memorandum makes only passing reference to the possibility of 
applying to this situation the "admissions exception" to the Grove City 
decision. Therefore, your office should re-evaluate Ms. Arcay's allegations 
in light of OCR's policies regarding the "admissions exception" and should 
submit its analysis as to its applicability here. Your office also should 
search further for the missing funding information to which your riemorandum 
refers and should submit an Analysis of that information. 
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To thi extent thfX Hs. Arcay's 1982 complaint ("Arcay 11*) alleges an 
Independent c1«1« to the effect that the College of Education retaliated 
against her because of her filing of the 1981 cofnplalnt, your nemorandun 
appears to analyze certain jurisdictional facts regarding that claim In 
accordar ^ with OCR policy. For exawple, because there Is no component of 
the College of Education that Is responsible for fill student teaching, and 
because each faculty member of the College of Education can act as an advisor 
for a student teacher, the relevant component of CSU for jurisdictional 
purposes does appear to be the College of Education Itself. 

However, yo^r memorandum does not Indicate that the College of Education 
was a recipient of any EO funds that were granted for general College-wide 
purposes It appears from your memorandun that the College of Education 
received only grants to be used for particular programs carried on within 
certain smaller coi^ponents of the College. Though It Is true that Hs. Arcay 
does allege retaliation by an official of the Office of Acadenic Affalrsi 
one of the smaller components of the College that did receive EO funds, *t 
Is not clear that the retaliation whicn Hs. Arcay alleges was perpetrated 
by the Director for student teacher placement similarly occurred within a 
segment of the College that received ED funds. Therefore, your reconmenda- 
tlon that OCR renew its Investigation with regard to Hs. Arcay's retaliation 
claim appears to be well founded to the extent that her claim Is directed 
to the Office of Academic Affairs, but, to the extent that her claim Is 
directed to the Director for student teacher placement. It Is not clear 
that jurisdiction exists, given the facts presented In your nemorandutn. 

* Coniplaint Ho. 05-81-2088 — hector Hernandez-Nleto 

Your mefnorandum Indicates that the complainant In this case has filed three 
grievances concerning three fairly discrete circumstances -- one Involving 
only himself, and tvo others alleging class-)ased discrimination against 
Hispanics other than or in addition to himself. The corTH)1a1nant's three 
grievances are therefore addressed separately b^low, in the order in which 
they are addressed in your memorandum. 

The complainant's first grievance allege*, that his promotion from Associate 
Professor to Professor in CSU's Hodem Language Department «fas delayed for 
reasons related to his national origin. At the same time th^t the complain- 
ant filed his complaint with OCR, however, the complainant filed an identical 
grievance with the Equal Employment Opportunity Commission (EEOC), causing 
OCR to forego its investigation of the complaint. On November 30, 1983, 
according to your memorandum, EEOC issued its letter of determination 
regarding the complainant's grievance, which indicated that the complainant's 
allegations of discrimination could not be substantiated. Your memorandum 
indicates that little more regarding EEOC's handling of the complainant's 
grievance is known by your ^ffce, because EEOC had destroyed its investi- 
gative file prior to receiving OCR's re<iuest to examine it. 
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Despite the fact that your office has not been able to examine EEOC's 
investigative file regarding this grievance, it is your recommendation that 
this portion of Mr. Hemandez-Hieto's complaint be closed, in deference to 
EEOC's investigatory f)ndings. It is not clear, however, that your recom- 
nendatlon is in accordance with OCR policy, as expressed in the revised 
1984 Investigation Procedures Manual (IPM). IPM Section" 1-2.26 and 1-4.2 
Indicate that OCR will close a conplaint in deference to the findings of 
another agency only if OCR determines that inter alia "all of the allegations 
made In the OCR complaint were included in the other agency's Investigation" 
and "findings that are legally sufficient under OCP. standards were made on 
each of those allegations." It Is unclear how your office could determine 
that EEOC's investigation a;id findings met OCR's criteria in these respects 
if it did not hav? access to EEOC's Investigatory file. If you contend never- 
theless that your recommendation regarding this aspect of Mr. Hernandez-Nieto's 
complaint should be accepted, more information should be provided regarding 
the results of your office's inquiry into the details of EEOC's investigation 
of the complainant's grievance. 

The complainant's second grievance alleges that CSU has failed to recruit, 
hire, promote, and give tenure to Hispanic faculty -^nd staff, on account of 
their national origin. Your memorandum indicates -wat these allegations 
were not investigated by EEOC; however, you recommend that this aspect of 
Mr. Hernandez -Mi eto's complaint not be the subject of "a <.omplete investi- 
gation" at this time because of your office's "impression from unofficial 
documents and from the CSU catalogs that CSU probably has a better than 
average record of employing Hispanic faculty and administrators at all 
levels," suggesting to your office that the "pattern or practice" of 
discrimination alleged by the complainant is unlikely to be found sub- 
stantiated by OCR. 

Especially in light of the ^miiplainant's allegation that CSU has failed 
to promote Hispanic faculty, it is difficult to see how the sources of 
information cited by your office weld indicate per se whether or not the 
complainant's class-based allegations have possible merit. Ttie fact that 
CSU currently employs Hispanic faculty and administrators "at all levels," 
for example, does not necessarily reduce the possibility that any of the 
complainant's class-based promotion allegations are true. Unless a more 
persuasive justification can be submitted for narrowing the investigation 
of this aspect of the complainant's grievances, the complainant's allega- 
tions in this regard should be investigated in full, after your office has 
provided an analysis confirming that OCR has Jurisdiction over the relevan t 
component(s) of CSU's operations in light of Grove City . 

The complainant's final set of grievances appears to be identical to the 
set of class-based grievances alleged by complainant Maria Arcay In "Arcay I," 
discussed above. With regard to the Jurisdictional issues relevant to this 
set of grievances, this memoraS^dum's comments regarding the relevant portion 
of "Arcay I" are equally applicable. Your recommendation regarding the 
consolidation of Hr. Hemandez-Ni eto's complaint with "Arcay I," however, 
should be re-evaluate'i in light of this memorandum's comments regarding your 
recommended disposition of the first two portions of Mr. Mernandez-M: eto's 
complaint. 
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TAB J 



In a docu«.*nt entitled •Sunroary or Enforcement Activities for the period 
March 5 - March 9. 1984, No. 09-79-5068. Phoenix Union High School District, 
Phoenix, Arizona,* OCR staff addressed the Inadequacy of the Castro court 
order In resolving the substantive Title VI violation that OCR had found. 
Specifically, that docunwnt stated: 



"OCR clearly recognizes that the steps taken by the District in 
response to the Castro order go a substantial distance In 
diminishing the segregative and dlscrlnlnatory effects of Its 
prior policies and decisions. These steps deserve considerable 
commendation. However, the scope of the school closure litiga- 
tion was narrower than the scope of the student asslgnnent 
Investigation required under Title VI which examined the Issue 
of racial Isolation In all the District's schools. The Castro 
Htlgafkon sought to remediate the elimination of conprehenslve 
educational opportunities within the area sorved by the schools 
affected by the closure decisions* namely the areas served by 
East, North, Union and West High Schools. The court did not 
directly address the Issue of racial Isolation In other portions 
of the District, and the focus of the court's findings and 
order was the services provided to minority students In the 
central city area affected by school closures. Tne results of 
OCR's Investigation reveal that two of the District's schools. 
South Mountain High School and Carl Hayden High School, continue 
to contain extremely disproportionate numbers of minority stu. 
dents. Despite the broad steps taken by the District since 
1983, the racial Isolation of these schools has not slgnlfl- 
cantly altered.* 



If the coranents described above were viewed in Isolation, It would appear 
that the Ca stro order would be an inappropriate remedy for the violations OCR 
found. Kowever, the circumstances surrounding the settlement, about which 
the staff responsible for handling this case were fully familiar, dictate a 
different understanding. 

During the course of the administrative enforceinent action, the Phoenix 
Union High School District submitted a compliance plan to OCR that fully 
addressed the substantive OCR violation. By memorandum dated October 5, 1984, 
the then Director for Policy and Enforcement Service of OCR, Antonio Calif a, 
recocnmended that the plan be accepted and that the plan be Incorporated with 
the Castro Order. (See attached.) The Impetus for Incorporation came from 
Phoenix Union. The district had expressed concern that some of Its student 
assignment policies were governed by the Castro Order and that failure to 
incorporate might result In the district's being subject to two enforcement 
agencies, OOJ and OCR, with the possibility of conflicting goals. The 
decision to refer the case to DOJ for Incorporation of the plan resulted 
fro. the recommendations of the Policy and Enforcement Service contained in 
the October 5 memorandum referenced above and In other exchange? on the 
subject over a period of several months. The incorporation resulted In no 
diminution In remedial action since all of the substantive provisions of the 
plan proposed by OCR staff were Incorporated. 

Attachment 
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MEMORANDUM "^'^^'^ ^^^w^s^^^^^^ 

5 m 



DATE OCT 



TO : Harry M. Singleion 
Assistant Secretary 
for Civil Rights 

FROM : Antonio J. Callfa ^Iw't'*'*^^^^ 
Director for Policy and 
Enforcement Service 

SUBJECT: Proposed Settlement of In the Katter of Phoenix Union High School 
District Ho. 210 v Docket Ho. 84-yi-15} 

On March lb, 1984, OCR filed a Notice of Opportunity for Hearing against 
Phoenix Union High School District No. 210, Phoenix, Arizona, charging 
that their student assignment policies violated Title VI. Since that 
date, attorneys from Region IX and headquarters attorneys responsible for 
litigating the case have been negotiating a compliance agreement with 
counsel for the school district. These negotiations have been successful 
and Respondents are submitting the proposal, attached at Tab 8 (herein- 
after referred to as "the Plan"), for your acceptance and settlement of 
the case. Both regional and PES attorneys responsible for the case have 
scrutinized the particulars of th? Plan and reconnend Its acceptance as 
sufficient grounds to dis^'iss the enforceraent action pending against 
Respondents. 

The action was brought against Respondents for their violation of 34 C.F.R. 
§ 100.3 for subjecting black and Hispanic students to discrimination on 
the basis of race In their student asslgnoent policies and practices. 
The particular difficulty faced In reaching an agreement with Respondent 
school district was that some of Its student assignment policies are 
presently governed by order of the U.S. District Court for th. District 
of Arizona In Castro v. High School District # 210, CIV 82-302 (March 4, 
1982) (hereinafter referred to as the Castro Order). OCR has no quarrel 
with the Order's provisions. Its relevance to OCR's efforts Is the school 
district's Insistence that It cannot enter Into a compliance plan with 
OCR, without the Plan providing for the Incorporation of OCR's plan Into 
the Castro Order. The district Is somewhat concerned that failure to 
incorporate may subject It to two separate enforcement agencies with 
conflicting goals. However, the real basis for Its unwillingness on this 
Issue is that the ArUona legislature will not provide the district with 
the additional funds it needs to implement aspects of the Plan unless the 
district can show that its additional needs are a result of court action. 1/ 



If The Arizona law provides, in relevant part: "For fiscal years 1983-1984 
and 1984-1985, expenses of complying with a court order of desegregation 
may be exempt wholly or in part from the revenue control limit . . . 
Chapter 267 of House Bill 2018 of the Arizona State Legislature, Issued 
by the Arizona Secretary of State March 7, 1984. See also pages 4 and 5 
of the Introduction to the Plan. 
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Usually, OCR does not favor Incorporation of compliance plans into existing 
court orders. This Is largely because of the administrative inconvenience 
of asking a court to rule on a breach of the compliance plan. PES reccrn- 
fiends here making an exception to this approach on three grounds. First, 
the PUn stipulates that the evidentiary burden upon the Department will 
be light: "In any Judicial proceeding initiated by the Department of 
Education pursuant to the provisions of this plan, a finding by the court 
of a Material failure to comply with the requirements of the plan shall, 
without more, constitute a violation of Title VI." Plan at page 19, 
Subsection D. Second, the Arizona State law regarding budgetary practices 
provides a legitimate basis for considering this Plan an exception 
to, rather than a change in, OCS's position opposing incorporation. 
Third, a purely practical consideration, the district has made it absolutely 
clear that It will not agree to an^ settleioent terms without Incluslori of 
an incorporation provision. Whfle the district has accepted OCR's counter- 
offers on a number of substantive provisions In the Plan, It has consistently 
rejected any attempts to remove the incorporation language. It is the 
opinion of OCR legal staff that the district would challenge OCR's Juris- 
diction in Federal court, and seek Incorporation of the Plan and the 
Castro Order by that means, rather than settle with OCR without an 
Incorporation provision in the Plan. Thus, the result appears to be the 
same for OCR. Either OCR agrees to go to court if something goes wrong 
with the Plan at some future date, or it will be taken to court now. 
Since the parties are in agreement as to the substance of the Plan, PES 
cannot recommend that OCR not accept the Plan on the basis of agency 
practice and administrative convenience. The incorporation provision is 
found on page 15 of the Plan at Section III A - C. The district has 
agreed to begin implementing the Plan during the pendency of its 
Incorporation. 

The central feature of the Plan is the iwnediate establishment of a 
computer magnet at one o^ tne two most disproportionately minority schools, 
Carl Hayden High School. This program is described at pages 3-5, begin- 
ning at Subsection F. The Respondent has also committed to establishing, 
in the 1985-1986 school year, a performing arts magnet and closed-circuit 
television studio program at the other of the two most isolated schools. 
South Mountain High School. The Respondent has also agreed, in Subsection B 
of page 2, to consider the improvement of racial and ethnic balance and 
equal educational opportunity in acting upon any matter affecting student 
assignment. Where the district's assessment predicts an adverse Impact, 
no action will be taken without OCR having an opportunity to consult with 
the district and negotiate alternatives. At pages 3 and 7, the Plan 
provides for Incentives for the transfer of students to the predominetely 
minority schools and protection against inter-district transfers. For 
example, a unique aspect of the Plan Is that the district's minimum 
enrollment requirements for class offerings are waived at minority schools 
so that a wider array of classes will be available, and students will be 
allowed to enroll in a greater number of classes. 
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The Plan Includes the necessary monitoring provlsionb to ensure that 
the Respondent performs as promised In the attached docuntent. See the 
Plan at page 17» Section V. The district has established dates upon 
which It .iin report Its progress to OCR. In ig88, OCR Is scheduled to 
evaluate the results of the Plan to determine If It has achieved Its 
purpose or if otr>er actions need to be taken. 

Should you concur with PES' recoHwendatlon that the Plan be accepted In 
settleaent of the enforceiient action against the Phoenix Union High 
school district, a iMKorandun to that effect, authorizing Region IX to 
enter Into the agreement » Is attached at Tab A. The court has granted 
the parties an extension of tine to negotiate until October 22, 1984. 
The school district has asked that OCR make Its decision by that date, f 
at all possible. 

Attachments 

Tab A - Meworanduni to Robert l. Brown 
Tab B - Proposed Compliance Plan 

C) 
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